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HERBERT BROWNELL, JR., Individually, and as j 
Attorney G-eneral of the United States, et al., Appellees \ 


Appeal from the United States District Court for the 
District of Columbia 


JOINT APPENDIX 


1 Filed June 29, 1948 

IN THE DISTRICT COURT OP THE UNITED STATES FOR THE j 

DISTRICT OF COLUMBIA 

Civil Action No. 2663-’48 

National Council of American-Soviet Friendship, Inc. 
114 East 32nd Street 
New York 16, New York 

Denver Council of American-Soviet Friendship 
667 South Downing 'Street 
Denver 9, Colorado 



William Howard Melish 
126 Pierrepont Street 
Brooklyn, New York 

Richard Morford 

114 East 32nd Street 
New York 16, New York 

Henry Pratt Fairchild 
230 East 48th Street 
New York, New York 

John A. Kingsbury 

Lavorika, Shady, New York 

M. Walter Pesman 

372 South Humboldt Street 
Denver, Colorado 

Corliss Lam ont 

450 Riverside Drive 
New York 27, New York 

Plaintiffs, 

vs. 

Tom C. Clark, individually and as Attorney General of the 
United States, Seth W. Richardson, individually and 
as Chairman of the Loyalty Review Board of the 
United States Civil Service Commission, George W. 
Alger, John Harlen Amen, Harry A. Bigelow, Aaron 
J. Brumbaugh, John Kirkland Clark, Clem W. 
Collins, Harry W. Colmery, Burton L. French, 
Meta Glass, Earl G. Harrison, Garrett Hoag, Wilbur 
La Roe, Jr., Lawrence T. Lee, Arthur W. Mac Mahon, 
Charles E. Merriam, Henry Parkman, Jr., Murray 
Seasongood, Harry L. Shattuck, Mrs. Harper Sibley 
and James F. Twohy, individually and as members of 
the Loyalty Review Board of the United States Civil 
Service Commission, Defendants. 
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Complaint for Injunction and Declaratory Judgment I 

i 

The plaintiffs, National Council of American-Soviet 
Friendship, Inc., Denver Council of American-Soviet 
Friendship, William Howard Melish, Richard Morforjd, 
Henry Pratt Fairchild, John A. Kingsbury, M. Walter 
Pesman and Corliss Lamont complaining of the defendants, 
allege: 

2 I. Jurisdiction 

1. The jurisdiction of the Court in this action arises 
under sections 11-301, 11-305 and 11-306 of the District <jf 
Columbia Code, section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U.S. Code, Sec. 1009, and the Act df 
June 14, 1934, as amended, 28 U.S.C. Sec. 400. 

i 

I 

II. Purpose op Action 

2. This action is brought to enjoin the Attorney General 
from keeping in effect his designation of the National 
Council of American-Soviet Friendship, Inc. (hereinafter 
called the National Council) purportedly made pursuant to 
Executive Order 9835, the so-called Federal Loyalty Order, 
and to require him to strike the name of the National 
Council from any and all designations purportedly made 
under said Executive Order; to enjoin the Loyalty Review 
Board from publicizing and using such designations; an4 
to obtain a declaratory judgment that such designatiori 
is unconstitutional and otherwise illegal and that Part III! 
Sec. 3, and Part V, Sec. 2f, of the Executive Order 9835 
are unconstitutional. 

i 

III. Parties 

A. Plaintiffs 

3. The National Council is a non-profit membershipj 
corporation, organized in February, 1943, and existing 
under the laws of New York. Its purpose is to strengthen 
friendly relations between the United States and the Unionj 
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of Soviet Socialist Republics by disseminating to tbe 
American people educational material regarding the Soviet 
Union, by developing cultural relations between the peoples 
of the two nations, and by combatting anti-Soviet 
propaganda designed to disrupt friendly relations between 
the peoples of these nations and to divide the United 
Nations. The National Council has as affiliates a number 
of local Councils in various cities of the United States, 
which assist it in carrying out its objectives and program. 
Also affiliated with it and endorsers of its purposes are 
a large number of persons eminent in professional, cultural 
and social fields known as Sponsors of the National Council. 

4. The Denver Council of American-Soviet Friendship 
(hereinafter called the Denver Council) is an unincor¬ 
porated association located in the City of Denver, Colorado, 
affiliated with the National Council. 

3 5. The plaintiff, Rev. Howard Melish, is the 

Chairman of the National Council and a member of 
its Board of Directors. Said plaintiff is and has been for 
many years the Assistant Rector of the Church of the Holy 
Trinity in the Borough of Brooklyn, City of New York. 

6. The plaintiff, Rev. Richard Morford, is Executive 
Director of the National Council, a member of its Board 
of Directors and is employed by the National Council on 
a full-time basis. 

7. The plaintiff, Henry Pratt Fairchild, is Secretary 
and former Treasurer of the National Council and a 
member of its Board of Directors. He is Professor 
Emeritus of Sociology of New York University and a 
consultant to a commission of the Economic and Social 
Council of the United Nations, and an expert on popula¬ 
tion movements and a public lecturer. 

8. Plaintiff Dr. John A. Kingsbury has been a Sponsor 
since the inception of the National Council, became a 
member of‘the Board of Directors in January, 1948, and 
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subsequently became Treasurer of the National Council. 
He has held many positions of public importance, par¬ 
ticularly in the field of charitable endeavor and public 
health. He has been Commissioner of Public Charities for 
the City of New York, Director of the American Red Crpss 
in France (1918), Director of Extension Work, Ar^ny 
Educational Corps with rank of Brigadier General, 
Executive Director of Milbank Memorial Fund, and Ad¬ 
ministrative Consultant to the heads of the Work Progress 
Administration and National Youth Administration (1935- 
1939). For many years he has been an author and 
lecturer and has an outstanding reputation, national and 
international, in his professional field. 


9. Plaintiff M. Walter Pesman has been the Chairnlan 
of the Denver Council and is presently a member of jits 
Executive Board. He is a landscape architect and lajnd 
planner, whose services have been in demand as a con¬ 
sultant on public landscape and planning projects and has 
frequently taught courses in his professional field inj a 
number of universities. He is widely-known as a speaker 
and lecturer. 

10. Plaintiff Corliss Lamont, was formerly Chairman 
of the National Council and is presently a member of the 
Board of Directors. He is a well-known author ajid 
lecturer. 


4 11. Since its inception in February, 1943, the 

National Council has carried on programs of educa¬ 
tional activities in the furtherance of its objectives, 
through the exercise of speech, press, assembly, association 
and petition, as more particularly set forth in paragraphs 
14 to 19 hereof. 

B. Dependants 


12. Defendant Tom C. Clark is the Attorney General 
of the United States and has his principal office in tljie 
District of Columbia. 
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13. Defendant Seth W. Richardson is the Chairman of 
the Loyalty Review Board of the Civil Service Commission, 
and defendants George W. Alger, John Harlan Amen, 
Harry A. Bigelow, Aaron J. Brumbaugh, John Kirkland 
Clark, Clem W. Collins, Harry W. Colmery, Burton L. 
French, Meta Glass, Earl G. Harrison, Garrett Hoag, 
Wilbur La Roe, Jr., Lawrence T. Lee, Arthur W. 
Mac Mahon, Charles E. Merriam, Henry Parkman, Jr., 
Murray Seasongood, Harry L. Shattuck, Mrs. Harper 
Sibley and James F. Twohy, are the other members of that 
Board. The Loyalty Review Board has its principal office 
in the District of Columbia. 

IV. Activities op Plaintiffs and Rights Affected 

14. The National Council has caused to be prepared 
numerous exhibits dealing with various aspects of life in 
the Soviet Union. These exhibits consist of posters, water 
colors, photographs, other art material and models of 
various kinds all accompanied by suitable texts. The 
National Council also exhibits Soviet newspaper and book 
collections. These exhibits were widely circulated through¬ 
out the United States in cooperation with leading museums, 
libraries, schools and colleges. On occasion exhibits of 
similar material depicting life and culture in the United 
States were prepared and transported to the Soviet Union 
for exhibition purposes. 

15. The National Council has prepared and caused to 
be published, sold and circulated numerous pamphlets 
dealing with various aspects of life in the Soviet Union 
and studies on international relations involving the Soviet 
Union and the United States. It has also published state¬ 
ments of leading Americans and Soviet citizens including 
those of high standing in governmental, diplomatic, 
military, industry and trade union fields, dealing with 
relations between the Soviet Union and the United States, 
and stressing as a central theme the need for the develop¬ 
ment of American-Soviet friendship as a prime requisite 
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for world peace. It has issued many press releases 
5 on these various subjects. The National Council 
has sold and circulated many books and pamphlet^, 
published in the United States by persons not connected 
with the National Council. The National Council has par¬ 
ticipated in the distribution of motion picture films and 
other photographic material dealing with life and culture 
in the Soviet Union. It has issued factual material and 
analyses answering anti-Soviet propaganda designed to 
disrupt American-Soviet relations and to divide the United 
Nations. 

16. The National Council has maintained a 
bureau, providing speakers for many meetings 
throughout the United States. The addresses of 
speakers covered a wide variety of subjects such as: 
culture and science, the nationalities of the Soviet 
mother and child care, the economic, educational 
political structure of the Soviet Union and American|- 
Soviet relations. Such speakers on occasion spoke directly 
under auspices of the National Council, at other times 
under auspices of affiliates including the Denver Council. 
Addresses were delivered before colleges, women’s groups, 
nationality groups, churches and service clubs including 
the Kiwanis, Rotary and Chamber of Commerce. 

I 

17. The National Council has conducted, initiated, 
sponsored and cooperated in numerous public meetings 
and discussions dealing with various aspects of Soviet life 
and American-Soviet cooperation, including public mas^ 
meetings attended by thousands of persons, at which higlf 
ranking government, diplomatic and military officials of 
the United States, and the U.S.S.R., leading American 
business men, trade union officials, and others promineni 
in public life have delivered addresses on the subject of 
American^Soviet relations. On occasion such meetings 
were broadcast on national and local radio hook-upsj 
Messages to the meetings were received from important 
persons in public life, including Presidents of the Unitec} 


I 

i 

I 
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States. At such meetings, resolutions were adopted peti¬ 
tioning for governmental action in the field of American- 
Soviet relations based on the exigencies of the particular 
occasion. 

18. The National Council has initiated and sponsored 
a number of professional, scientific and cultural com¬ 
mittees, participated in by outstanding American in¬ 
dividuals in particular fields, including committees on 
music, art, dance, architecture, theatre, science and educa¬ 
tion, and a special committee of women. These committees 
have held numerous educational meetings, forums, con¬ 
ferences, concerts and art exhibitions, which were 

6 widely attended, at which various aspects of 
American and Soviet culture were discussed and 
considered and at which, on occasion, American govern¬ 
mental officials participated. On occasion these com¬ 
mittees, aided directly by the executive staff of the National 
Council, sponsored the exchange of artists and experts 
and of cultural and scientific material between the United 
States and the Soviet Union, published such material in 
the United States, and caused messages to be exchanged 
between such groups and individuals in each country as 
tokens of understanding and friendship. Two of these 
committees, namely: the committees on science and music, 
have for some time existed independently of the National 
Council. 

19. The National Council has from time to time pub¬ 
lished various publications, entitled “The Reporter’’, 
“Facts” and “Report-on-the-News”. These publications 
have provided facts concerning the life and activities of 
the people of the Soviet Union. They have provided also 
analyses and comment upon current American Soviet rela¬ 
tions. Their purposes have been to increase understanding 
of the Soviet Union and to achieve an American policy 
for peace based on American-Soviet cooperation thus safe¬ 
guarding the interests and security of the people of the 
United States. 


9 


20. The National Council still is engaging in, and in¬ 
tends to continue, the activities described in the preceding 
paragraphs hereof. 

21. In connection with the activities hereinbefore set 
forth, the National Council has expended large sums pp 
to approximately $100,000 per annum. The expenditures 
include the payment of a staff, maintenance of its offijje, 
the praparation and publication of its pamphlets and oth|er 
literature, the preparation of its exhibits, conduct of \ts 
mass meeting, conferences, forums and other expenditures 
to facilitate the exercise of the constitutional rights 
described in paragraph 11 hereof. The money requirted 
to carry on the said activities was generally received by 
direct public appeal and contribution from American 
organizations and individuals who were in sympathy with 
the objectives of the National Council and, in very sub¬ 
stantial amount, through collection and solicitations at tjtie 
meetings and other events hereinbefore described as well 
as through large public dinners at which addresses were 
made on the subject of American-Soviet relations and on 
the need for supporting the educational activities of tiie 
National Council. 

7 22. All the plaintiffs herein, and the members of 

the National Council and of the Denver Council 
have participated in activities of the National Council, and 
in exercise of the rights described in paragraph 11 herebf, 
and in contributing and soliciting the funds expended lj>y 
the National Council in connection therewith and intend 
to continue such participation. The officers and members 
of the Denver Council participate particularly in 
activities of the kind heretofore described within Denver 
and its vicinity, and obtained support and financial 
assistance from the public in that area. 

23. In all its activities the National Council has sought 
to further the best interests of the American people by 
lawful, peaceful and constitutional means. It has never 
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in any way engaged in any conduct or activity which pro¬ 
vides any basis for it to be designated as “totalitarian, 
fascist, communist or subversive, or as having adopted a 
policy of advocating or approving the commission of acts 
of force or violence to deny others their rights under the 
Constitution of the United States, or as seeking to alter 
the form of government of the United States by uncon¬ 
stitutional means”. 

8 V. Acts of Defendants Complained of 

24. On or about March 25, 1947, the President of the 
United States issued Executive Order No. 9835, which is 
still outstanding. 

25. Said Executive Order provides generally, for 
“loyalty investigations” of civilian employees in the Ex¬ 
ecutive Branch of the Federal Government and of appli¬ 
cants for civil employment in the Executive Branch of 
the Federal Government. 

26. Part m, section 1 of said Executive Order No. 
9835 provides for the establishment of a Civil Service 
Commission Loyalty Review Board and pursuant thereto 
such a Board was established and the chairman and mem¬ 
bers thereof appointed by the President of the United 
States on or about November 8, 1947, all being defendants 
herein. 

27. Part m, section 3 of Executive Order provides: 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subver¬ 
sive, or as having adopted a policy of advocating or ap¬ 
proving the commission of acts of force or violence to deny 
others their rights under the Constitution of the United 
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States, or as seeking to alter the form of government of the 
United States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate such in¬ 
formation to all departments and agencies. 

28. Part V, section 2 provides in part as follows: 

2. Activities and associations of an applicant or em¬ 


ployee which may he considered in connection with 
determination of disloyalty may include one or more of 
following: 


the 

the 


f. Membership in, affiliation with or sympathetic asso¬ 
ciation with any foreign or domestic organization, asso¬ 
ciation, movement, group or combination of persons, desig¬ 
nated by the Attorney General as totalitarian, fascist, 
communist or subversive, or as having adopted a poliicy 
of advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or as seek¬ 
ing to alter the form of government of the United Stages 
by unconstitutional means. 

29. On or about November 24, 1947, and again on |or 
about May 28,1948, the defendant, Tom C. Clark, furnisljed 
to the Loyalty Review Board a list of organizations pur¬ 
portedly designated by him under Part HI, section 3 of 
Executive Order No. 9835. Included in the list was the 
plaintiff, the National Council. 

9 30. The National Council never received any Ad¬ 

vance notice that it would be listed as aforesaid. 
The listing by the Attorney General did not in any w^y 
indicate in which of the various categories of Part III, 
section 3 of the Executive Order of the National Council 
was deemed to fall thus failing to comply with the pro 1 vi¬ 
sions of the Executive Order. 

31. The defendant, Tom C. Clark, listed the National 
Council as aforesaid without making an “appropriate m- 
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vestigation and determination”, as required by Part III, 
section 3 of the Executive Order. 

32. On December 6, 1947, and again on December 22, 
1947, and on January 23, 1948, the National Council re¬ 
quested of defendant, Tom C. Clark, in writing that he 
furnish the particulars on which he had based his con¬ 
clusions and that he afford the National Council a public 
hearing at which it could refute his unfounded charges. 
On February 10, 1948, the Assistant to the Attorney Gen¬ 
eral replied as follows: 

Reverend William Howard Melish 
National Chairman 

National Council of American-Soviet Friendship, Inc. 

114 East 32nd Street 
New York 16, New York 

Dear Reverend Melish: 

This will acknowledge your various letters to the At¬ 
torney General with respect to the designation of your or¬ 
ganization as within Executive Order No. 9835. 

You will observe that the Executive Order contains 
neither provision nor authorization for any of the pro¬ 
cedural steps to which you have referred. 

Yours sincerely, 

(Signed) Peyton Ford 

The Assistant to the 
Attorney General 

33. On or about December 4,1947, and again on or about 
May 28, 1948, the Loyalty Review Board unlawfully re¬ 
leased for publication in the press of the nation the afore¬ 
said listings of the Attorney General, which included the 
name of the National Council. These listings received 
wide and repeated publicity in practically every news¬ 
paper in the country and in magazines and on the radio. 


34. The aforesaid listings have been used by numejrous 
commentators and editorial writers, addressing mill|ions 
of people by press and radio, to injure the reputation of 
the National Council, its officers and members. These 
persons have, using these listings as their basis, repeatedly 

declared through such media that the National Coun- 
10 cil has been officially found to be “subversive” and 
“disloyal” and as advocating the overthrow of the 
government by “force and violence”. ! 

j 

35. The aforesaid actions of the defendants have been 
arbitrary, capricious, contrary to law, in excess of stat¬ 
utory right and authority. Such actions have violated, the 
rights of the plaintiffs guaranteed by the First and FJfth 
Amendments to the Constitution and are contrary to the 
Ninth and Tenth Amendments. 

36. Part III, section 3 and Part V, section 2 of the Exec¬ 
utive Order 9835, on their face and as construed and ap¬ 
plied, violate the First, Fifth, Ninth and Tenth Amendments 
to the Constitution, constitute an invalid delegation of 
power and provide for an unconstitutional imputation of 
guilt by association and under vague standards. The 
Executive Order permits and encourages the Attorney 
General to outlaw and stigmatize organizations, frustrate 
their work and punish their members, depending solely 
on his whim and caprice. 

VI. The Damage 

37. As a result of the aforesaid actions of the defend¬ 
ants, the plaintiffs have been subjected to vilification and 
vituperation, have been damaged in their personal and 
professional reputations, have had their right to speak and 
assemble and to carry on their activities obstructed 4nd 
hampered, have had their right to work with and for the 
National Council and its objectives, seriously impaired 
and have suffered great pecuniary loss. 
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38. The National Council and the Denver Council and 
its other local councils have, as a result of the aforesaid 
actions of the defendants, lost numerous members, officers 
and sponsors; lost public support; lost contributions; lost 
attendance at meeting; lost circulation of their publica¬ 
tions; lost acceptance by colleges, schools and organiza¬ 
tions of their exhibits and other material; have been denied 
meeting places; have been denied radio time. The Na¬ 
tional council and the Denver Council are unable to get 
members and support from federal employees, whose em¬ 
ployment would be jeopardized by such membership or 
support. The work and activities of the National Council 
have been seriously frustrated and unduly burdened there¬ 
by. 

39. As a result of the aforesaid activities of the defend¬ 
ants, and the publicized demand by Senator Ball of Min¬ 
nesota based on the aforesaid listings of defendant Clark, 
the U. S. Treasury Department notified the National Coun¬ 
cil and the public generally, including past and 

11 prospective contributors to the National Council, 
that the Treasury would no longer recognize that 
the National Council, its affiliates, and contributors were 
entitled to tax exemption because of the educational pur¬ 
poses to which it was devoted. As a result, the National 
Council and its affiliates have lost large sums of money 
which they would otherwise have received as contributions. 
The right of contributors to continue to claim and receive 
tax exemption has been unduly burdened. 

40. As a result of the aforesaid activities of the defend¬ 
ants, the individual plaintiffs who, as leaders of the 
National Council, are inevitably identified with the de¬ 
fendant Clark’s aforesaid listings, have in addition to in¬ 
curring the damages heretofore recited, been damaged as 
follows: 

(a) Plaintiff Rev. Melish has been attacked by the vestry 
of his congregation who have sought support of the con- 
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gregation in seeking his removal as Assistant Rector of 
the Church of the Holy Trinity, based on the listings of 
the National Council by the Attorney General, and his jcon- 
gregation is involved in a violent, bitter and high publi¬ 
cized controversy concerning this effort to Temove him. 

(b) Plaintiff Richard Morford has been hampered inj the 
performance of his duties as the chief executive officer 
of the National Council and his right to perform his [em¬ 
ployment, from which he receives his livelihood, free from 
the stigma arising from the listings of the National Coun¬ 
cil aforesaid. 

(c) Plaintiff Henry Pratt Fairchild has had his prestige 
and standing as a lecturer impaired and has lost bookings 
and suffered cancellations. Many organizations fear to 
use his services because of the aforesaid listings. He has 
thus suffered considerable financial damage. 

I 

(d) The demand for plaintiff Kingsbury as a lecturer 
on public health and welfare matters has been greatly im¬ 
paired. 

(e) Plaintiff M. Walter Pesman has been deprived qf a 
number of commissions from public bodies as a landscape 
architect and land-planner, has had various contracts for 
his services cancelled, and has lost his teaching positio^ at 
the University of Denver. Various of his speaking en¬ 
gagements have been cancelled. His livelihood has been 
seriously jeopardized and threatened. 

(f) The acceptance by the public of plaintiff Corjiss 
Lamont as a lecturer and authority in his specialized fiejlds 
has been impaired. 

12 41. As a result of the aforesaid activities of the 

defendants, all individual plaintiffs and all members 
and supporters of the National Council and the Denver 
Council have been deprived of their right to associate in J;he 
activities of the National Council free from the taint im¬ 
posed by the defendants by the listings aforesaid, and they 
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have also had impaired their opportunities for public and 
private employment. A number of the individual plain¬ 
tiffs herein have been employed by the United States gov¬ 
ernment and by various state and governmental author¬ 
ities. Because of their expert professional knowledge, 
said plaintiff had reasonable expectancy of similar em¬ 
ployment in the future which expectancy has been im¬ 
paired if not destroyed by the actions of the defendants. 

42. As a result of the aforesaid acts of the defendants, 
the plaintiffs have suffered, are suffering and will con¬ 
tinue to suffer, serious and irreparable injuries for none of 
which do they have an adequate remedy at law. 

VII. Relief Sought 

Wherefore, plaintiffs demand: 

(1) That the defendant Tom C. Clark, individually and 
as Attorney General, be enjoined from keeping in effect 
the listing or designation of the National Council pur¬ 
portedly made pursuant to Executive Order 9835. 

(2) That the said defendant be enjoined from making 
under said Executive Order, any designation with respect 
to the National Council, the Denver Council or its other 
affiliates. 

(3) That the said defendant be ordered to notify the 
Loyalty Review Board that membership in or affiliation 
with the National Council by federal employees cannot be 
considered by the Board as relevant to matters within 
its jurisdiction. 

(4) That all the defendants be enjoined from taking 
any action which may be based upon the inclusion of the 
National Council ’s name in any listings or designations 
under Executive Order 9835. 

(5) That the defendants be ordered to release publicly 
a statement that the name of the National Council has been 





withdrawn from the aforesaid listing of the Attorney Gen¬ 
eral. 


13 (6) That a declaratory judgment be entered de¬ 

claring the aforesaid actions of the defendants 
illegal, and further declaring that Part III, section 3 ajnd 
Part V, section 2 of Executive Order 9835 are uncon¬ 
stitutional. 

(7) And such other and further relief as may appear 
just and proper. 


14 Filed Aug. 23,1951 

I 

Answer 

I 

Defendants, by their attorneys, Holmes Baldridge, Assist¬ 
ant Attorney General, and George Morris Fay, United 
States Attorney, answer the complaint herein as follows!: 

First Defense j 

1. Defendants deny each and every allegation of para¬ 
graph “1” of the complaint. 

2. Paragraph “2” of the complaint contains conclusions 
of law which require no answer and in so far as an answer 
is required, defendants deny each and every allegation con¬ 
tained in said paragraph. 

3. Defendants allege that they are without knowledge or 

information sufficient to form a belief as to the truth Of 
the allegations contained in paragraph “3” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 11, 14, 15, 16, 17, 18, 19, 
21 and 22 of the complaint or any of them, do not constitute 
a true statement, complete in every material respect as 
to the nature, policy and activities of the plaintiff, National 
Council. ! 




18 


15 4. Defendants admit the allegations contained in 

paragraph “4” of the complaint. 

5. Defendants, upon information and belief, admit that 
the plaintiff William Howard Melish is an officer of the 
plaintiff National Council, but defendants have no knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations of paragraph “5” of 
the complaint. 

6. Defendants, upon information and belief, admit that 
the plaintiff Richard Morford is an officer of the plaintiff 
National Council, but defendants have no knowledge or 
information sufficient to form a belief as to the truth of 
the remaining allegations of paragraph “6” of the com¬ 
plaint. 

7. Defendants, upon information and belief, admit that 
the plaintiff Henry Pratt Fairchild is an officer of the 
plaintiff National Council, but defendants have no knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations contained in paragraph 
“7” of the complaint. 

8. Defendants, upon information and belief, admit that 
the plaintiff Dr. John A. Kingsbury is an officer of the 
plaintiff National Council, but defendants have no knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations contained in paragraph 
“8” of the complaint. 

9. Defendants, upon information and belief, admit that 
the plaintiff M. Walter Pesman is an officer of the plaintiff 
National Council, but defendants have no knowledge or 
information sufficient to form a belief as to the truth of 
the remaining allegations contained in paragraph “9” 
of the complaint. 

10. Defendants, upon information and belief, admit that 
the plaintiff Corliss Lamont is an officer of the plaintiff 
National Council but defendants have no knowledge 
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16 or information sufficient to form a belief as to I the 
truth of the remaining allegations contained in para¬ 
graph “10” of the complaint. 

11. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the ttfuth 
of the allegations contained in paragraph “11” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 14, 15, 16, 17, 18, i 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement in every material respect as! to 
the nature, policy, and activities of the plaintiff, National 
Council. 

12. Answering paragraph “12” of the complaint, the 
defendants aver that J. Howard McGrath has succeeded 
Tom C. Clark, named as defendant herein as the Attorney 
General of the United States, has been substituted as de¬ 
fendant in place and stead of Tom C. Clark, and has jhis 
principal office in the District of Columbia, and except 
as so admitted, defendants deny each and every other 
allegation contained in said paragraph “12”. 

13. Answering paragraph “13” of the complaint, de¬ 
fendants aver that Hiram Bingham is Chairman of ijhe 
Loyalty Review Board of the United States Civil Service 
Commission, Burton L. French and Harry W. Blair are 
Vice Chairmen, and George W. Alger, John H. Amen, 
Bradford Bosley, John Kirkland Clark, Philip 0. Coffin, 
Clem W. Collins, Harry W. Colmery, Edwin A. Cottrell, 
Mrs. Catharine Pratt Field, Dr. Meta Glass, Paul 
Hebert, Marshall B. Henshaw, Garrett S. Hoag, Laurence 
F. Lee, Frank Midkiff, Henry Reining, Jr., Murray Seascjn- 
good, Henry L. Shattuck, Gregg M. Sinclair, Andrew Steers, 
James F. Twohy, Eliot Wadsworth and Leonard D. White 
are the other members of said Board, that Hiram Binghajn, 
Harry W. Blair and Eliot Wadsworth are residents of the 
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District of Columbia, and the Board is located in the 
17 District of Columbia. Except as admitted in this 
averment, defendants deny each and every allegation 
contained in paragraph “13” of the complaint. 

14. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph “14” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 15, 16, 17, 18, 
19, 21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy, and activities of the plaintiff 
National Council. 

15. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “15” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 16, 17, 18, 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy, and activities of the plaintiff 
National Council. 

16. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “16” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 17, 18, 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy, and activities of the plaintiff 
National Council. 


4 
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18 17. Defendants allege that they are without knowl¬ 

edge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph f‘17” 
of the complaint, and defendants further aver, upon in¬ 
formation and belief, that the allegations contained ill said 
paragraph, whether true or false, whether taken separately 
or together with the allegations of paragraphs 3, li, 14, 
15, 16, 18, 19, 21 and 22 of the complaint, or any of ^hem, 
do not constitute a true statement complete in every mate¬ 
rial respect as to the nature, policy, and activities of the 
plaintiff National Council. 

18. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “18” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 16, 17], 19, 
21 and 22 of the complaint, or any of them, do not jcon- 
stitute a true statement complete in every material respect 
as to the nature, policy and activities of the plaintiff 
National Council. 

i 

19. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “19” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 16, 17j 18, 
21 and 22 of the complaint, or any of them, do not Con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy and activities of the plaintiff 
National Council. 

| 

20. The defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph “20” of the complaint. 


I 
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19 21. Defendants allege that they are without knowl¬ 

edge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph “21” 
of the complaint, and defendants further aver, upon in¬ 
formation and belief, that the allegations contained in said 
paragraph, whether true or false, whether taken separately 
or together with the allegations of paragraphs 3, 11, 14, 
15, 16, 17, 18, 19 and 22 of the complaint, or any of them, 
do not constitute a true statement complete in every mate¬ 
rial respect as to the nature, policy and activities of the 
plaintiff National Council. 

22. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “22” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 16, 17, 18, 

19 and 21 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature or policy of the plaintiff National Council. 

23. Defendants deny each and every allegation contained 
in paragraph “23” of the complaint. 

24. Defendants admit the allegations of paragraph “24” 
of the complaint. 

25. Defendants admit the allegations of paragraph “25” 
of the complaint. 

26. Defendants admit the allegations of paragraph “26” 
of the complaint, except that defendants aver that only 
such persons as are now officers or members of the Loyalty 
Review Board and reside in the District of Columbia, can be 

made defendants herein, and defendants further aver 

20 that of the present officers and members of said 
Board only Hiram Bingham, Chairman, Harry B. 

Blair, Vice-Chairman, Philip 0. Coffin, member, and Harry 
W. Blair, member, reside in the District of Columbia. 
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27. Defendants admit that Part III, Section 3 of Execu¬ 
tive Order 9835 contains the excerpts set forth in paragraph 
“27” of the complaint, and for the legal significance thereof, 
refer to the full text of said order, a copy of which is 
attached hereto, marked Exhibit I, and made a part hereof. 

28. Defendants admit that Part V, Section 2(f) of Execu¬ 
tive Order 9835 contains.the excerpts set forth in paragraph 
“28” of the complaint, and for the legal significance thereof, 
refer to the full text of said order. 


29. Defendants admit the allegations contained in para¬ 
graph “29” of the complaint, and defendants further aver 
that after appropriate investigation and determinatipn, 
Tom C. Clark, then Attorney General of the United States, 
acting under authority of Executive Order 9835, on the 
basis of information in his possession, including confiden¬ 
tial investigative reports of the Federal Bureau of Investi¬ 
gation, and upon the recommendation of the Solicilor 
General, the Assistant Attorney Generals, and the Assistant 
Solicitor General, and a careful study of all, designated ihe 
plaintiff as a subversive organization within the meaningj of 
Section 3, Part III of Executive Order 9835 and trans¬ 
mitted such designation to Seth W. Richardson, then Chair¬ 
man of the Loyalty Review Board of the United States 
Civil Service Commission, in a letter dated November {24, 
1947. A true, copy of said letter is attached hereto, marked 
Exhibit II, and made a part hereof. 

21 30. The defendants deny each and every allegation 

contained in paragraph “30” of the complaint, Ex¬ 
cept that they admit that the plaintiff National Counjcil 
never received any advance notice that it would be des¬ 
ignated as a subversive organization. 


31. The defendants deny each and every allegation |of 
paragraph “31” of the complaint. 

32. The defendants admit the allegations of paragraph 
“32” of the complaint. 

| 

i 
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33. Answering paragraph “33” of the complaint, defend¬ 
ants aver that Seth W. Richardson, then Chairman of the 
Loyalty Review Board of the United States Civil Service 
Commission, acting under the authority of Executive Order 
9835 by a letter of December 4, 1947, disseminated a copy 
of said letter of November 24, 1947 from the Attorney 
General to various executive departments and agencies of 
the Government of the United States, and the Loyalty 
Review Board caused the list of organizations designated 
in said letter of November 24, 1947, to be published in 13 
Federal Register 1471-1473, on March 20, 1948. A true 
copy of the letter of December 4, 1947 is attached hereto, 
marked Exhibit III, and made a part hereof. Except as 
admitted in this averment, defendants deny each and every 
allegation contained in paragraph “33” of the complaint. 

34. The defendants have no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph “34” of the complaint. 

35. Defendants deny each and every allegation contained 
in paragraph “35” of the complaint. 

36. Defendants deny each and every allegation contained 
in paragraph “36” of the complaint. 

22 37. Defendants, upon information and belief, deny 

each and every allegation contained in paragraph 
“37” of the complaint. 

38. Defendants have no knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations of 
paragraph “38” of the complaint. 

39. Defendants have no knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations 
contained in paragraph “39” of the complaint. 

40. Defendants, upon information and belief, deny each 
and every allegation contained in paragraph “40” of the 
complaint 
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41. Defendants, upon information and belief, deny each 
and every allegation contained in paragraph “41” of the 
complaint. 

42. Defendants, upon information and belief, deny each 
and every allegation contained in paragraph “42” of the 
complaint. 

i 

43. Defendants deny each and every allegation contained 
in the complaint, not hereinbefore specifically admitted or 
denied. 

Second Defense 

44. The Court lacks jurisdiction over the subject matter 
of the action set forth in the complaint. 

Third Defense 

45. The complaint fails to state a claim upon which jany 
relief can be granted against the defendants or an^ of 
them individually or in their respective official capacities. 

Fourth Defense 

46. The designation of the plaintiff as a subversive or¬ 
ganization within the meaning of Part II of Ex^cu- 

23 tive Order 9835 was made at the direction of the 
President of the United States for the sole purpose 
of advising him with respect to the hiring and tenure of 
employees in the executive branch of the Federal govern¬ 
ment, a matter wholly within executive discretion and jnot 
subject to judicial review. The designation was made 
after appropriate investigation and determination and 
was based upon information in the possession of the At¬ 
torney General, including confidential investigative reports 
of the Federal Bureau of Investigation, and upon the rec¬ 
ommendations of the Solicitor General, including confi¬ 
dential investigative reports of the Federal Bureau! of 
Investigation, and upon the recommendations of the Soli¬ 
citor General, the Assistant Attorneys General, the Assist- 
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ant Solicitor General, and a careful study of all by the 
Attorney General. The said designation was first made 
by Tom C. Clark, as Attorney General of the United States, 
and after re-examination the said designation has been 
affirmed and maintained by J. Howard McGrath, successor 
to Tom C. Clark, as Attorney General of the United States. 
Said designation is a valid exercise of the constitutional 
and statutory authority of the Attorney General, and pur¬ 
suant to Executive Order 9835. 

47. By virtue of the facts set forth herein, the designa¬ 
tion of the plaintiff organization as subversive within the 
meaning of, and pursuant to Article III, Section 3 of 
Executive Order 9835 was in complete conformity with all 
applicable and controlling statutes, executive orders, rules 
and regulations, and was not in violation of any provision 
of the Constitution or laws of the United States. 

24 Wherefore, the defendants respectfully pray that 
this complaint be dismissed and judgment be en¬ 
tered for the defendants with costs and disbursements. 
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Defendants' Motion to Dismiss or, in the Alternative, for 

Summary Judgment 

Now come the defendants and upon the pleadings, af¬ 
fidavits, motions and orders heretofore filed herein, the 
attached affidavit of Assistant Attorney General William F. 
Tompkins, Internal Security Division, Department 

27 of Justice, and the exhibits annexed hereto, re¬ 
spectfully move that this Court dismiss this action 

for failure to state a claim upon which relief can be 
granted or, in the alternative, for summary judgment on 
the ground that there is no genuine issue as to any ma¬ 
terial fact and the defendants are entitled to judgment as 
a matter of law. 
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In support of this motion, the Court is respectfully re¬ 
ferred to defendants ’ accompanying memorandum of joints 
and authorities. 

_ 

28 Filed Jul. 21,1955 

EXHIBIT I 

Relevant Docket Chronology 
National Council of American-Soviet Friendship, Inc. 

I 

v. 

Brownell, Et Al., 

Civil No. 2663-48: 

1. July 9, 1951—Order of Supreme Court mandate re¬ 

storing cause to docket. 

2. Aug. 23, 1951—Defendants’ answer with supporting 

exhibits. 

3. Dec. 12, 1951—Plaintiff’s motions for a preliminary 

injunction, for judgment on the pleadings or, ih the 
alternative, for summary judgment with support¬ 
ing affidavit. 

4. Dec. 28, 1951—Defendants’ motion for summary judg¬ 

ment with affidavit in support thereof and in opposi¬ 
tion to plaintiff’s motions of December 12, 195i. 

5. Feb. 26, 1952—Defendants’ affidavit in opposition to 

plaintiff’s motion for a preliminary injunction. 

6. Apr. 23, 1952—Memorandum Opinion concluding that 

all aforementioned motions should be dismissed 
pending trial. 

7. July 2, 1952—Order denying plaintiff’s motion for a 

preliminary injunction. 

8. July 31, 1952—Plaintiff’s notice of appeal. 

9. Sept. 3, 1952—Order granting plaintiff’s motion! for 

extension of time to file record until October 20, 
1952. 
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10. Oct. 15, 1952—Order granting plaintiffs motion for 

extension of time to file record until October 29, 
1952. 

11. Oct. 29, 1952—Record filed. 

12. Dec. 1, 1952—Order on motion by appellant author¬ 

izing the Clerk to transmit the transcript of record 
to the Supreme Court; and further order extend¬ 
ing time for filing appellant’s brief to 30 days after 
the disposition of the Supreme Court of the peti¬ 
tion for writ of certiorari which appellant states will 
be filed in that Court. 

13. Jan. 23, 1953—Petition for writ of certiorari filed. 

14. Mar. 12, 1953—Certiorari denied. 

29 15. Apr. 3, 1953—Order on motion by appellant ex¬ 

tending time for filing appellant’s brief to and in¬ 
cluding April 29, 1953. 

16. Apr. 6, 1953—Order on motion by appellant substi¬ 

tuting Herbert Brownell, Jr., Attorney General of 
the United States, in place and stead of James P. 
McGranery as appellee. 

17. Apr. 29, 1953—Consolidated brief and consolidated 

joint appendix filed. 

18. Aug. 25, 1953—Order denying appellees’ motion to 

dismiss as moot without prejudice to a renewal at 
the hearing on the merits. 

19. Nov. 17, 1953—Motion by defendants to dismiss the 

case as moot and points and authorities in support 
therewith with nine attached exhibits filed. 

20. Nov. 20, 1953—Order by the Court of Appeals post¬ 

poning hearing of the appeal from the denial of 
a motion for preliminary injunction in No. 11,592 
to such time as the business of the Court will permit. 

21. Nov. 27, 1953—Stipulation of counsel to extend time 

within which plaintiffs may file opposition to mo¬ 
tion to dismiss to and including December 4, 1953. 

22. Dec. 4, 1953—Opposition to defendant’s motion to dis¬ 

miss filed by plaintiffs. 
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23. April 6, 1954—Order by Judge Curran granting] the 
. motion to dismiss upon the ground that the cause 

is moot. 

24. April 22, 1954—“Memorandum” filed in the Court of 

Appeals calling to the attention of the Court! the 
District Court’s April 6, 1954 order of dismissal. 

25. April 27, 1954—“Notice of Appeal” from Aprijl 6, 

1954 order filed by plaintiffs. 

26. April 30, 1954—Order by Court of Appeals vacating 

its judgment, and suspending the promulgation^ of 
its opinion, entered April 29, 1954 in the appeal 
from the denial of the preliminary injunction, until 
the further order of the Court. 

27. June 1, 1954—Order by Judge Curran extending time 

for filing record on appeal to and including July 6, 
1954. 

28. June 7, 1954—Order by Court of Appeals that appel¬ 

lants file forthwith the record on appeal from the 
order entered in the District Court on April 6, 1954 
and that the parties show cause by June 14, lt)54 
why the appeal from the April 6, 1954 order should 
not be consolidated with the appeal from the denial 
of the preliminary injunction. 

30 29. June 10, 1954—Joint designation of record ] on 

appeal filed. 

30. Aug. 5, 1954—Opinion and mandate of the Court; of 

Appeals (filed in the District Court on Oct. 19, 1954) 
affirming the denial of the preliminary injunction, 
reversing the granting of the motion to dismiss ^he 
cause as moot and giving the plaintiffs-appella^its 
ten days from the date of the District Court’s order 
upon remand within which to avail themselves of 
their administrative remedy. 

31. March 7, 1955—District Court’s “Order on Mandate” 

that the mandate of the Court of Appeals be mh<3e 
the order of the District Court and that the Order] of 
April 6, 1954 dismissing the cause as moot be 
vacated. 

■ • 1 

i 

I 
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EXHIBIT 2 

Executive Order 10450 (18 F.R. 2489) 


‘Security Requirements for Government Employment 

Whereas the interests of the national security require 
that all persons privileged to be employed in the depart¬ 
ments and agencies of the Government shall he reliable, 
trustworthy, of good conduct and character, and of com¬ 
plete and unswerving loyalty to the United States; and 

Whereas the American tradition that all persons should 
receive fair, impartial, and equitable treatment at the 
hands of the Government requires that all persons seek¬ 
ing the privilege of employment or privileged to he 
employed in the departments and agencies of the Govern¬ 
ment be adjudged by mutually consistent and no less than 
minimum standards and procedures among the depart¬ 
ments and agencies governing the employment and re¬ 
tention in employment of persons in the Federal service: 

Now, Therefore, by virtue of the authority vested in 
me by the Constitution and statutes of the United States, 
including section 1753 of the Revised statutes of the United 
States (5 U.S.C. 631); the Civil Service Act of 1883 (22 
Stat. 403; 5 U.S.C. 632, et seq .); section 9A of the Act of 
August 2, 1939, 53 Stat. 1148 (5 U.S.C. 118 j); and the 
Act of August 26,1950, 64 Stat. 476 (5 U.S.C. 22-1, et seq.) 
and as President of the United States, and deeming such 
action necessary in the best interests of the national 
security, it is hereby ordered as follows: 

Section 1. In addition to the departments and agencies 
specified in the said act of August 26, 1950, and Executive 
Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of 
the Government. 
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Section 2. The head of each department and agency of 
the Government shall be responsible for establishing [and 
maintaining within his department or agency an effective 
program to insure that the employment and retention in 
employment of any civilian officer or employee within the 
department or agency is clearly consistent with the inter¬ 
ests of the national security. 

32. Section 3 (a) The appointment of each civilian 
officer or employee in any department or agency of 
the Government shall be made subject to investigation. 
The scope of the investigation shall be determined in ithe 
first instance according to the degree of adverse effect the 
occupant of the position sought to be filled could bijing 
about, by virtue of the nature of the position, on (the 
national security, but in no event shall the investigation 
include less than a national agency check (including a 
check of the fingerprint files of the Federal Bureau of 
Investigation), and written inquiries to appropriate Ideal 
law-enforcement agencies, former employers and super¬ 
visors, references, and schools attended by the person 
under investigation: Provided, that upon request of the 
head of the department or agency concerned, the Civil 
Service Commission may, in its discretion, authorize such 
less investigation as may meet the requirements of {lie 
national security with respect to per-diem, intermittent, 
temporary, or seasonal employees, or aliens employed 
outside the United States. Should there develop at ^ny 
stage of investigation information indicating that the em¬ 
ployment of any such person may not be clearly consistent 
with the interests of the national security, there shall jbe 
conducted with respect to such person a full field investiga¬ 
tion, or such less investigation as shall be sufficient to en¬ 
able the head of the department or agency concerned j to 
determine whether retention of such person is clearly con¬ 
sistent with the interests of the national security. 

(b) The head of any department or agency shall desig¬ 
nate, or cause to be designated, any position within ijiis 
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department or agency the occupant of which could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security as a sensitive posi¬ 
tion. Any position so designated shall be filled or occu¬ 
pied only by a person with respect to whom a full field 
investigation has been conducted: Provided, that a per¬ 
son occupying a sensitive position at the time it is desig¬ 
nated as such may continue to occupy such position pend¬ 
ing the completion of a full field investigation, sub- 
33 ject to the other provisions of this order: And pro¬ 
vided further, that in case of emergency a sensitive 
position may be filled for a limited period by a person with 
respect to whom a full field pre-appointment investigation 
has not been completed if the head of the department or 
agency concerned finds that such action is necessary in the 
national interest, which finding shall be made a part of 
the records of such department or agency. 

Section 4. The head of each department and agency 
shall review, or cause to be reviewed, the cases of all 
civilian officers and employees with respect to whom there 
has been conducted a full field investigation under Execu¬ 
tive Order No. 9835 of March 21, 1947, and, after such 
further investigation as may be appropriate, shall re¬ 
adjudicate, or cause to be re-adjudicated, in accordance 
with the said act of August 26, 1950, such of those cases 
as have not been adjudicated under a security standard 
commensurate with that established under this order. 

Section 5. Whenever there is developed or received by 
any department or agency information indicating that the 
retention in employment of any officer or employee of the 
Government may not be clearly consistent with the inter¬ 
ests of the national security, such information shall be 
forwarded to the head of the employing department or 
agency or his representative, who after such investigation 
as may be appropriate, shall review, or cause to be re¬ 
viewed, and, where necessary, re-adjudicate, or cause to 
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be re-adjudicated, in accordance with the said act of Aju- 
gust 26, 1950, the case of such officer or employee. 

Section 6. Should there develop at any stage of investi¬ 
gation information indicating that the employment of ajjiy 
officer or employee of the Government may not be clearly 
consistent with the interests of the national security, the 
head of the department or agency concerned or his repre¬ 
sentative shall immediately suspend the employment of 
the person involved if he deems such suspension necessary 
in the interests of the national security and, following su£h 
investigation and review as he deems necessary, the he^d. 
of the department or agency concerned shall terminate 
the employment of such suspended officer or employee 
whenever he shall determine such termination necessary 
or advisable in the interests of the national security, in 
accordance with the said act of August 26, 1950. 

34 Section 7. Any person whose employment Is 
suspended or terminated under the authoritjy 
granted to heads of departments and agencies by or ^n 
accordance with the said act of August 26, 1950, or pur¬ 
suant to the said Executive Order No. 9835 or any other 
security or loyalty program relating to officers or em¬ 
ployees of the Government, shall not be reinstated or re¬ 
stored to duty or reemployed in the same department <^r 
agency, and shall not be reemployed in any other depart¬ 
ment or agency, unless the head of the department oi* 
agency concerned finds that such reinstatement, restora¬ 
tion, or reemployment is clearly consistent with the inter¬ 
ests of the national security, which finding shall be madp 
a part of the records of such department or agency: 
Provided, that no person whose employment has been 
terminated under such authority thereafter may be em¬ 
ployed by any other department or agency except after ^ 
determination by the Civil Service Commission that such 
person is eligible for such employment. 


I 
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Section 8(a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
whether the employment or retention in employment in 
the Federal service of the person being investigated is 
clearly consistent with the interests of the national 
security. Such information shall relate, but shall not be 
limited, to the following: 

(1) Depending on the relation of the Government em¬ 
ployment to the national security: 

(1) Any behavior, activities, or associations which tend 
to show that the individual is not reliable or trustworthy. 

(ii) Any deliberate misrepresentations, falsifications, or 
omission of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 

(iv) An adjudication of insanity, or treatment for seri¬ 
ous mental or neurological disorder without satisfactory 
evidence of cure. 

35 (v) Any facts which furnish reason to believe that 

the individual may be subjected to coercion, influ¬ 
ence, or pressure which may cause him to act contrary to 
the best interests of the national security. 

(2) Commission of any act of sabotage, espionage, trea¬ 
son, or sedition, or attempts thereat or preparation there¬ 
for, or conspiring with, or aiding or abetting, another to 
commit or attempt to commit any act of sabotage, espio¬ 
nage, treason, or sedition. 

(3) Establishing or continuing a sympathetic association 
with a saboteur, spy, traitor, seditionist, anarchist, or 
revolutionist, or with an espionage or other secret agent 
or representative of a foreign nation, or any representa¬ 
tive of a foreign nation whose interests may be inimical 
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to the interests of the United States, or with any person 
who advocates the use of force or violence to overthrow 
the government of the United iStates or the alteration cjf 
the form of government of the United States by u 
constitutional means. 

(4) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by un¬ 
constitutional means. 

i 

(5) Membership in, or affiliation or sympathetic asso¬ 
ciation with, any foreign or domestic organization, asso¬ 
ciation, movement, group, or combination of persons which 
is totalitarian, Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating or approving 
the commission of acts of force or violence to deny othej* 
persons their rights under the Constitution of the United 
States, or which seeks to alter the form of government o£ 
the United States by unconstitutional means. 

(6) Intentional, unauthorized disclosure to any persog 
of security information, or of other information disclosure 
of which is prohibited by law, or willful violation or disj 
regard of security regulations. 

(7) Performing or attempting to perform his duties, oit 
otherwise acting, so as to serve the interests of another! 
government in preference to the interests of the United 
States. 

36 (b) The investigation of persons entering or em-| 

ployed in the competitive service shall primarily be! 
the responsibility of the Civil Service Commission, except 
in cases in which the head of a department or agency as-j 
sumes that responsibility pursuant to law or by agree-j 
ment with the Commission. The Commission shall funish a 
full investigative report to the department or agency 
concerned. 
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(c) The investigation of persons (including consultants, 
however employed), entering employment of, or employed 
by, the Government other than in the competitive service 
shall primarily be the responsibility of the employing de¬ 
partment or agency. Departments and agencies without 
investigative facilities may use the investigative facilities 
of the Civil Service Commission, and other departments 
and agencies may use such facilities under agreement with 
the Commission. 

(d) There shall be referred promptly to the Federal 
Bureau of Investigation all investigations being conducted 
by any other agencies which develop information indicat¬ 
ing that an individual may have been subjected to coercion, 
influence, or pressure to act contrary to the interests of 
the national security, or information relating to any of 
the matters described in subdivisions (2) through (7) of 
subsection (a) of this section. In cases so referred to it, 
the Federal Bureau of Investigation shall make a full 
field investigation. 

37 Section 9. (a) There shall be established and 
maintained in the Civil Service Commission a se¬ 
curity-investigations index covering all persons as to whom 
security investigations have been conducted by any de¬ 
partment or agency of the Government under this order. 
The central index established and maintained by the Com¬ 
mission under Executive Order No. 9835 of March 21, 
1947, shall be made a part of the security investigations 
index. The security-investigations index shall contain the 
name of each person investigated, adequate identifying 
information concerning each such person, and reference to 
each department and agency which has conducted an in¬ 
vestigation concerning the person involved or has suc- 
pended or terminated the employment of such person 
under the authority granted to heads of departments and 
agencies by or in accordance with the said act of August 
26, 1950. 
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(b) The heads of all departments and agencies shjall 
furnish promptly to the Civil Service Commission infor¬ 
mation appropriate for the establishment and maintenance 
of the security-investigations index. 

(c) The reports and other investigative material apd 
information developed by investigations conducted pur¬ 
suant to any statute, order, or program described in sec¬ 
tion 7 of this order shall remain the property of the in¬ 
vestigative agencies conducting the investigations, but mgy, 
subject to considerations of the national security, be re¬ 
tained by the department or agency concerned. Such Re¬ 
ports and other investigative material and information 
shall be maintained in confidence, and no access shall be 
given thereto except, with the consent of the investigative 
agency concerned, to other departments and agencies con¬ 
ducting security programs under the authority granted 
by or in accordance with the said act of August 26, 1950, 
as may be required for the efficient conduct of Government 
business. 

I 

38 Section 10. Nothing in this order shall be con¬ 
strued as eliminating or modifying in any way tile 
requirement for any investigation or any determination 
as to security which may be required by law. 

'Section 11. On and after the effective date of this order 
the Loyalty Review Board established bv Executive Ordqr 
No. 9835 of March 21,1947, shall not accept agency findings 
for review, upon appeal or otherwise. Appeals pending 
before the Loyalty Review Board on such date shall bp 
heard to final determination in accordance with the pro¬ 
visions of the said Executive Order No. 9835, as amended. 
Agency determinations favorable to the officer or employed 
concerned pending before the Loyalty Review Board op 
such date shall be acted upon by such Board, and when¬ 
ever the Board is not in agreement with such favorable 
determination the case shall be remanded to the departj- 
ment or agency concerned for determination in aocordan 
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with the standards and procedures established pursuant to 
this order. Cases pending before the regional loyalty- 
boards of the Civil Service Commission on which hearings 
have not been initiated on such date shall be referred to 
the department or agency concerned. Cases being heard 
by regional loyalty boards on such date shall be heard 
to conclusion, and the determination of the board shall be 
forwarded to the head of the department or agency con¬ 
cerned : Provided, that if no specific department or agency 
is involved, the case shall be dismissed without prejudice 
to the applicant. Investigations pending in the Federal 
Bureau of Investigation or the Civil Service Commission 
on such date shall be completed, and the reports thereon 
shall be made to the appropriate department or agency. 

Section 12. Executive Order No. 9835 of March 21,1947, 
as amended, is hereby revoked. For the purposes de¬ 
scribed in section 11 hereof the Loyalty Review Board 
and the regional loyalty boards of the Civil Service Com¬ 
mission shall continue to exist and function for a period 
of one hundred and twenty days from the effective date of 
this order, and the Department of Justice shall continue 
to furnish the information described in paragraph 3 of 
Part III of the said Executive Order No. 9835, but directly 
to the head of each department and agency. 

39 Section 13. The Attorney General is requested to 
render to the heads of departments and agencies 
such advice as may be requisite to enable them to estab¬ 
lish and maintain an appropriate employee-security 
program. 

Section 14. (a) The Civil Service Commission, with the 
continuing advice and collaboration of representatives of 
such departments and agencies as the National Security 
Council may designate, shall make a continuing study of 
the manner in which this order is being implemented by 
the departments and agencies of the Government for the 
purpose of determining: 
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(1) Deficiencies in the department and agency security 
programs established under this order which are incon¬ 
sistent with the interests of, or directly or indirectly 
weaken, the national security. 

(2) Tendencies in such programs to deny to individual 
employees fair, impartial, and equitable treatment at jthe 
hands of the Government, or rights under the Constitution 
and laws of the United States or this order. 

Information affecting any department or agency de¬ 
veloped or received during the course of such continuing 
study shall be furnished immediately to the head of the 
department or agency concerned. The Civil Service Com¬ 
mission shall report to the National Security Council, j at 
least semi-annually, on the results of such study, and shall 
recommend means to correct any such deficiencies ior 
tendencies. 

(b) All departments and agencies of the Government ajre 
directed to cooperate with the Civil Service Commission jto 
facilitate the accomplishment of the responsibilities 4 S_ 
signed to it by subsection (a) of this section. 

Section 15. This order shall become effective thirty days 
after the date hereof. 

_ 

The White House, 

April , 1953. j 

- i 
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EXHIBIT 3 

| 

Memorandum (18 F.R. 2741) 

April 29, 1953 j 

To: Heads of Departments and Agencies 
From: The Attorney General 

Subject: Designation of Organizations in connection wit|h 
the Federal Employee Security Program 
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Executive Order No. 10450 establishing security require¬ 
ments for government employees provides that the De¬ 
partment of Justice shall furnish to the heads of depart¬ 
ments and agencies the information described in Paragraph 
3 of Part III of Executive Order No. 9835. In accordance 
with this provision the organizations listed herein which 
were previously designated pursuant to Paragraph 3 of 
Part IU of Executive Order No. 9835 are hereby redesig¬ 
nated, such redesignations to be operative upon the effec¬ 
tive date of Executive Order No. 10450. In the interim 
the designations made pursuant to Executive Order No. 
9835 continue in effect. 

In promulgating Executive Order No. 10450 the Presi¬ 
dent has reiterated the principle that all persons seeking 
the privilege of employment or privileged to be employed 
in the departments and agencies of the Government shall 
be adjudged by minimum standards and by procedures 
which are mutually consistent among the departments and 
agencies of the Federal Government. Membership in, 
affiliation with or sympathetic association with, any or¬ 
ganization designated pursuant to this Executive Order is 
but one of the factors by which a department or agency 
shall reach its determination and, as provided in Section 
8, is one of the matters concerning which information 
shall be developed as to whether the employment or re¬ 
tention in employment in the Federal service of the per¬ 
son being investigated is clearly consistent with the inter¬ 
ests of the national security. 

The organizations hereby redesignated are: 

Communist Party, U.S.A., its subdivisions, subsidiaries 
and affiliates 

Communist Political Association, its subdivisions, subsid¬ 
iaries and affiliates, including: 

Alabama People’s Educational Association 
Florida Press and Educational League 
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Oklahoma League for Political Education 
People’s Educational and Press Association of Tekas 
Virginia League for People’s Education 
Young Communist League 
41 Abraham Lincoln Brigade 

Abraham Lincoln School, Chicago, Illinois 

Action Committee to Free Spain Now 
American Association for Reconstruction in Yugoslavia, 
Inc. 

American Branch of the Federation of Greek Maritijme 
Unions 

American Christian Nationalist Party 
American Committee for European Workers’ Relief 
American Committee for Protection of Foreign Bom j 
American Committee for Spanish Freedom 
American Committee for Yugoslav Relief, Inc. 

American Council for a Democratic Greece, formerly knojwnn 
as the Greek American Council; Greek American Copi- 
mittee for National Unity 
American Council on Soviet Relations 
American Croatian Congress 
American Jewish Labor Council 
American League Against War and Fascism 
American League for Peace and Democracy 
American National Labor Party 
American National Socialist League 
American National Socialist Party 
American Nationalist Party 
American Patriots, Inc. 

American Peace Mobilization 

i 

American Polish Labor Council 

American Rescue Ship Mission (a project of the United 
American Spanish Aid Committee) 

American-Russian Fraternal Society 
American Russian Institute, New York, also known as the 
American Russian Institute for Cultural Relations with 
the iSoviet Union 
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American Russian Institute, Philadelphia 
American Russian Institute of San Francisco 
American Russian Institute of Southern California, Los 
Angeles 

American Slav Congress 
American Youth Congress 
American Youth for Democracy 
Armenian Progressive League of America 
Associated Klans of America 
Association of Georgia Klans 

Association of German Nationals (Reichsdeutsche Vere- 
inigung) 

Ausland-Organization der NSDAP, Overseas Branch of 
Nazi Party 

Black Dragon Society 

Boston School for Marxist Studies, Boston Massachusetts 

California Labor School, Inc., 216 Market Street, San 
Francisco, California 
Carpatho-Russian People’s Society 

Central Council of American Women of Croatian Descent, 
also known as Central Council of American Croatian 
Women, National Council of Croatian Women 
Central Japanese Association (Beikoku Chuo Nippon- 
jin Kai) 

42 Central Japanese Association of Southern California 
Central Organization of the German-American Na¬ 
tional Alliance (Deutsche-Amerikanische Einheitsfront) 
Cervantes Fraternal Society 
Citizens Committee to Free Earl Browder 
Citizens Committee for Harry Bridges 
Citizens Committee of the Upper West iSide (New York 
City) 

Citizens Protective League 

Civil Rights Congress and its affiliated organizations, in¬ 
cluding: 

Civil Rights Congress for Texas 
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Veterans Against Discrimination of Civil Rights Con¬ 
gress of New York 
Columbians 

Comite Coordinador Pro-Republica Espanola 
Committee to Aid the Fighting South 
Committee for a Democratic Far Eastern Policy 
Committee for Nationalist Action 
Commonwealth College, Mena, Arkansas 
Connecticut State Youth Conference 
Congress of American Revolutionary Writers 
Congress of American Women 
Council on African Affairs 
Council for Pan-American Democracy 
Croatian Benevolent Fraternity 

Dai Nippon Butoku Kai (Military Virtue Society of Japan 
or Military Art Society of Japan) 

Daily Worker Press Club 

Dante Alighieri Society (between 1935 and 1940) 

Dennis Defense Committee 
Detroit Youth Assembly 

Emergency Conference to Save Spanish Refugees (found¬ 
ing body of the North American Spanish Aid Committee) 

I 

Federation of Italian War Veterans in the U.S.A., Injc. 
(Associazione Nazionale Combattenti Italiani, Feder£- 
zione degli Stati Uniti d’America) 

Finnish-American Mutual Aid Society 
Friends of the New Germany (Freunde des Neuen Deut- 
schlands) 

Friends of the Soviet Union 

Garibaldi American Fraternal Society 
George Washington Carver School, New York City 
German-American Bund (Amerikadeutscher Volksbund) 
Germ an-American Republican League 
German-American Vocational League (Deutsche-Ameri- 
kanische Berufsgemeinschaft) 
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43 Hawaii Civil Liberties Committee 

Heimuska Kai, also known as Noknbei Heieki Gi- 
mnsba Kai, Zaibel Nibonjin, Heivakn Cimnsa Kai, and 
Zaibei Heimusha Kai (Japanese Residing in American 
Military Conscripts Association) 

Hellenic-American Brotherhood 

Hinode Kai (Imperial Japanese Reservists) 

Hinomarn Kai (Rising Sun Flag Society—a group of 
Japanese War Veterans) 

Hokubei Zaigo Shoke Dan (North American Reserve Offi¬ 
cers Association) 

Hollywood Writers Mobilization for Defense 
Hungarian-American Council for Democracy 
Hungarian Brotherhood 

Independent Socialist League 
Industrial Workers of the World 
International Labor Defense 

International Workers Order, its subdivisions, subsi¬ 
diaries and affiliates 

Japanese Association of America 

Japanese Overseas Central Society (Kaigai Dobo Chuo 
Kai) 

Japanese Overseas Convention, Tokyo, Japan, 1940 
Japanese Protective Association (Recruiting Organiza¬ 
tion) 

Jefferson School of Social Science, New York City 

Jewish People’s Committee 

Jewish People’s Fraternal Order 

Jikyoku Iinkai (The Committee for the Crisis) 

Joint Anti-Fascist Refugee Committee 
Joseph Weydemeyer School of Social Science, St. Louis, 
Missouri 

Kibei iSeinen Kai (Association of U. S. Citizens of Japa¬ 
nese Ancestry who have returned to America after 
studying in Japan) 

Knights of the White Camellia 




45 


Ku Klux Klan 

Kyffhaeuser, also known as Kyffhaeuser League (Ka{f- 
haeuser Bund), Kyffhaeuser Fellowship (Kyffhaeuser 
Kameradschaft) 

Kyffhaeuser War Relief (Kyffhaeuser Kreighshilfswerk) 

Labor Research Association, Inc. 

Labor Youth League 
League of American Writers 
Lictor Society (Italian Black Shirts) 

Macedonian-American People’s League 
Mario Morgantini Circle 
Michigan Civil Rights Federation 
Michigan School of Social Science 

Nanka Teikoku Gunyudan (Imperial Military Friends 
Group or Southern California War Veterans) 

National Blue Star Mothers of America (not to be con¬ 
fused with the Blue Star Mothers of America organized 
in February 1942) 

National Committee for the Defense of Political Prisoners 
National Committee to Win the Peace 
44 National Conference on American Policy in Chin£ 
and the Far East (a Conference called by the Coip- 
mittee for a Democratic Far Eastern Policy) 

National Council of Americans of Croatian Descent 

National Council of American-Soviet Friendship 

National Federation for Constitutional Liberties 

National Negro Congress 

Nationalist Action League 

Nature Friends of America (since 1935) 

Negro Labor Victory Committee 
New Committee for Publications 
Nichibei Kogyo Kaisha (The Great Fujii Theatre) 

North American Committee to Aid Spanish Democracy 
North American Spanish Aid Committee 
Northwest Japanese Association 

I 
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Ohio School of Social Sciences 

Oklahoma Committee to Defend Political Prisoners 

Original Southern Klans, Incorporated 

Pacific Northwest Labor School, Seattle, Washington 
Partido del Pueblo of Panama (operating in the Canal 
Zone) 

Peace Movement of Ethiopia 

People’s Educational Association (Incorporated under 
name Los Angeles Educational Association, Inc.), also 
known as People’s Educational Center, People’s Univer¬ 
sity, People’s School 
People’s Institute of Applied Religion 
People’s Radio Foundation, Inc. 

Philadelphia School of Social Science and Art 
Photo League (New York City) 

Polonia Society of the IWO 

Progressive German-Americans, also known as Progres¬ 
sive German-Americans of Chicago 
Proletarian Party of America 
Protestant War Veterans of the United States, Inc. 

Revolutionary Workers League 
Romanian-American Fraternal Society 

Sakura Kai (Patriotic Society, or Cherry Association— 
composed of veterans of Russo-Japanese War) 

Samuel Adams School, Boston, Massachusetts 
Schappes Defense Committee 
Schneiderman-Darcy Defense Committee 
School of Jewish Studies, New York City 
Seattle Labor School, Seattle, Washington 
Serbian-American Fraternal Society 
Serbian Vidovdan Council 
Shinto Temples 

Silver Shirt Legion of America 
Slovak Workers Society 
45 Slovenian-American National Council 
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Socialist Workers Party, including American Commitl; 

for European Workers’ Relief 
Socialist Youth League 
Sokoku Kai (Fatherland Society) 

Southern Negro Youth Congress 

Suiko Sha (Reserve Officers Association, Los Angeles) 


ee 


Tom Paine School of Social Science, Philadelphia, Pennsyl¬ 
vania 

Tom Paine (School of Westchester, New York 

Ukrainian-American Fraternal Union 

Union of American Croatians 

United American Spanish Aid Committee 

United Commmittee of South Slavic Americans 

United Harlem Tenants and Consumers Organization 

United May Day Committee 

United Negro and Allied Veterans of America 

Veterans of the Abraham Lincoln Brigade 

Walt Whitman School of Social Science, Newark, New 
Jersey 

Washington Bookshop Association 
Washington Committee for Democratic Action 
Washington Commonwealth Federation 
Wisconsin Conference on Social Legislation 
Workers Alliance (since April 1936) 

Workers Party, including Socialist Youth League 

I 

Yiddisher Kultur Farhand 
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EXHIBIT 4 

UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 

April 29, 1953 

Title 28— Judicial Administration 

Chapter I —Department of Justice 

Part 41— Designation of Organizations in Connection 
With the Federal Employee Security Program (18 
F.R. 2619) 

By virtue of the authority vested in the Attorney Gen¬ 
eral by section 22 of title 5 of the United States Code, and 
by Executive Order No. 9835 of March 21,1947, and Execu¬ 
tive Order No. 10450 of April 27, 1953, I hereby prescribe 
the following rules of procedure with respect to notice, 
hearing, and designation of organizations in connection 
with the Federal employee security program: 

Sec. 

41.1 Notice to and by organizations 

41.2 Statement and interrogatories by Attorney General 

41.3 Reply by organization 

41.4 Request for hearing 

41.5 Notice of hearing 

41.6 Default 

41.7 Hearing board or officer 

41.8 Hearing 

41.9 Recording of testimony 

41.10 Determination 

41.11 Previous designations not affected 

Section 41.1 Notice to and by organizations 

(a) Within ten days after the effective date of Execu¬ 
tive Order No. 10450 of April 27, 1953, each organization 
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which has been designated by the Attorney General pur¬ 
suant to Paragraph 3 of Part III of Executive Order No. 
9835 of March 21, 1947, may file with the Attorney Gen¬ 
eral, Department of Justice, Washington, D. C., a written 
notice that it contests such designation. Failure to file a 
notice of contest within such period shall be deemed an 
acquiescence in such designation. 

48 (b) Whenever the Attorney General after appro¬ 

priate investigation proposes to designate an or¬ 
ganization pursuant to Executive Order No. 9835 or Execu¬ 
tive Order No. 10450, or both, notice of such proposed 
designation shall be sent by registered mail to such or¬ 
ganization at its last known address. If the registered 
notice is delivered, the organization, within ten days fol¬ 
lowing its receipt or ten days following the effective date 
of Executive Order No. 10450, which ever shall be lat^r, 
may file with the Attorney General, Department of Justice, 
Washington, D. C., a written notice that it desires to con¬ 
test such designation. If the notice of proposed designation 
is not delivered and is returned by the Post Office Depart¬ 
ment, the Attorney General shall cause such notice to be 
published in the Federal Register, supplemented by suqh 
additional notice as the Attorney General may deem appro¬ 
priate. Within thirty days following such publication in 
the Federal Register, such organization may file with tljie 
Attorney General, Department of Justice, Washington, 
D. C., a written notice that it desires to contest such 
designation. Failure to file a notice of contest within such 
period shall be deemed in acquiescence in such proposed 
action, and the Attorney General may thereupon after 
appropriate determination designate such organization anjd 
publish such designation in the Federal Register. 

(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing tbe 
ordinary and usual duties of executive officers) of the or¬ 
ganization which desires to contest such designation b r 
proposed designation. 


50 


Section 41.2 Statement amd interrogatories by Attorney 
General 

Within sixty days following receipt of a notice of con¬ 
test, the Attorney General shall cause to be forwarded to 
the organization by registered mail a statement of the 
grounds upon which the designation was or is proposed to 
be made and written interrogatories with respect thereto. 
In the case of organizations designated pursuant to Para¬ 
graph 3, Part m of Executive Order No. 9835, such state¬ 
ment may include information obtained since the desig¬ 
nation. 

Section 41.3 Reply by Organization 

The organization, within sixty days following receipt of 
such statement and interrogatories, may file a verified 
reply which shall be signed by the executive officers (or 
persons performing the ordinary and usual duties of execu¬ 
tive officers) of such organization. The reply shall an¬ 
swer each interrogatory completely and with particularity 
and shall be limited to statements of fact. The organization 
may also submit supporting affidavits with its reply. 

Failure to answer any interrogatory or any part 
49 thereof shall be deemed an admission of the truth 
of the facts to which such interrogatory or part 
thereof refers. The submission of an evasive reply to 
any interrogatory or any part thereof shall likewise be 
deemed an admission of the facts to which such interroga¬ 
tory or part thereof refers. Failure of the organization to 
file a reply within the sixty days provided therefor shall 
constitute an acquiescence in designation. 

Section 41.4 Request for hearing 

Any organization filing a reply as provided in this Part 
may accompany its reply with a written request for a hear¬ 
ing. In the absence of such request, the Attorney General 
shall determine the matter on the basis of the information 
available to him and the reply of such organization. 
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Section 41.5 Notice of hearing 

Upon receipt of a request as provided in Section 41.4, 
the Attorney G-eneral will set a date and fix a place for 
hearing and notify the orginization thereof by registered 
mail. 

Section 41.6 Default 

When an organization declines or fails to appear at any 
scheduled hearing, the Attorney General shall without fur¬ 
ther proceedings determine the matter on the basis of the 
information available to him and the reply of the organiza¬ 
tion. 

Section 41.7 Hearing Board or Officer 

For the purpose of conducting any hearing as provided 
in this Part the Attorney General shall assign such officer 
or board as he shall deem necessary. 

Section 41.8 Hearing 

(a) If upon the basis of the statement, interrogatoriesi 
reply and affidavits (if any) submitted as provided in this 
Part it appears to the board or hearing officer that a deter^ 
mination may appropriately be made without the taking 
of evidence, the proceeding may be conducted without th$ 
taking of such evidence. 

(b) The Attorney General, at his election, may rely upoii 
the statement of grounds upon which the designation was 
or is proposed to be made, or may introduce evidence ip 
support thereof or supplemental thereto, or in rebuttal oj{ 
any evidence received on behalf of the organization. 

50 (c) Hearings before a board or officer shall be 

informal and shall be conducted in an orderly and 
impartial manner. 

(d) An organization shall be entitled to appear by coun-| 
sel or other representative of its own choice. 

(e) Testimony shall be given under oath or affirmation. 
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(f) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be main¬ 
tained as to relevancy, competency and materiality. Both 
the Attorney General and the organization may introduce 
such evidence as the board or officer may deem proper in 
the particular case. In the discretion of the board or officer, 
the affidavit of any witness may be received in lieu of his 
oral testimony. 

(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be irrele¬ 
vant, immaterial, cumulative, or repetitious, the board or 
officer may refuse to receive such testimony. 

(h) All objections to the admission or exclusion of evi¬ 
dence or other rulings of the board or officer shall be limited 
to a concise statement of the reasons therefor and shall be 
made part of the record. Argument upon such objections 
may be limited in the discretion of the board or officer. 

(i) The board or officer shall be authorized to receive as 
evidence on behalf of the Attorney General information or 
documentary material, in summary form or otherwise, with¬ 
out requiring disclosure of classified security information 
or the identity of confidential informants. 

(j) Witnesses testifying before the officer or board shall 
be subject to cross-examination, provided that no witness 
on behalf of the Government shall be required to disclose 
classified security information or the identity of confiden¬ 
tial informants. 

(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the 
hearing, such person may be excluded from further par¬ 
ticipation in the hearing. 

Section 41.9 Recording of testimony 

The testimony and proceedings at the hearing shall be 
recorded and transcribed by a person or persons designated 
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by the Attorney General and made part of the record. The 
organization, by its counsel or authorized representative, 
shall be entitled to inspect the transcript, and, upon request 
and at its cost, shall be furnished a copy thereof. 

51 Section 41.10 Determination 

Within a reasonable time following completion of any 
proceeding hereunder, the Attorney General shall make |a 
determination on the record which shall include the state¬ 
ment of the grounds, interrogatories, replies to the inter¬ 
rogatories, affidavits, and testimony elicited at the hearing 
and other documents and papers filed in the proceeding, 
and shall notify the organization of the determination by 
registered mail. In making his determination the Attorney 
General shall take into consideration any handicap imposed 
upon an organization by the non-disclosure to it of classic 
fied security information or the identity of confidential inj- 
formants and by reason of the lack of opportunity to cross- 
examine confidential informants. 

I 

Section 41.11 Previous designations not affected 

The promulgation of the rules of procedure contained ii. 
this Part shall not be deemed a revocation of any designa4 
tion made by the Attorney General pursuant to Paragraph 
3, Part III of Executive Order No. 9835, but each suchj 
designation shall continue in effect unless the administra¬ 
tive process herein provided is invoked by the organiza4 
tion affected and upon completion thereof a contrary de-; 
termination is made by the Attorney General as to such' 
organization. 
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EXHIBIT 5 

FOREB, AND REIN 
ATTORNEYS AT LAW 

Joseph Forer 
David Rein 

718 Kass Building 

71114th Street, N.W. 

Washington 5, D.C. 

May 8,1953 

Herbert Brownell, Jr. 

Attorney General of the United States 
Department of Justice 
Washington, D. C. 

Dear Mr. Brownell: 

We are writing on behalf of the Joint Anti-Fascist 
Refugee Committee and the National Council of American- 
Soviet Friendship whom we represent. These organiza¬ 
tions are presently engaged in litigation with you contest¬ 
ing the validity of their designation on the Attorney Gen¬ 
eral’s list without notice and hearing. Your answer which 
you have filed in these proceedings admits the failure and 
refusal of the Department of Justice to grant any hearing 
to these organizations. 

We have read in the newspapers that you have recently 
issued regulations which will accord some sort of hearing 
to organizations which you have previously designated on 
the Attorney General’s list. As we understand these rules, 
they do not provide for anything like the sort of hearing 
that is required by the due process clause. In the first 
place, these regulations provide that the organizations 
which we represent will remain on the list without benefit 
of notice and hearing until you see fit to remove them, thus 
continuing the present illegal practice which is complained 
of in our actions. Secondly, your regulations provide that 
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you may make your determination solely upon secret con¬ 
fidential information which will not be disclosed to the or¬ 
ganizations. Thirdly, your regulations provide that you 
will be the sole judge as to whether or not the organizations 
will be listed. j 

Obviously, under the circumstances you cannot possibly 
act as an impartial judge in this matter. You have already 
indicated that these organizations should be designated bn 
this list and you have stated that you will continue this 
designation. You have also defended and are continuing to 
defend in court the legality of the designation which hais 
been made. Furthermore, you have instituted proceedings 
against these organizations before the Subversive Activi¬ 
ties Control Board in which, as a prosecutor, you have the 
burden of proving the allegations which you would presum¬ 
ably set yourself up to pass upon in any hearing to be helil 
before you. Obviously, a hearing under these circunJ- 
stances and with the limitations prescribed in your regulaj- 
tions cannot for a moment comply with the requirej- 
53 ments of due process of law. The obvious purpos^ 
and intent of such a sham hearing is to obscure th^ 
issues presently in litigation before the courts without, in 
any legitimate fashion, complying with the spirit and inteni 
of the Supreme Court’s decision in J. A. F. R. C. vi 
McGrath. So far as the portion of your regulations which 
require organizations to file a notice of contest of a desig-i 
nation or else be deemed to acquiesce in such designation^ 
you can take note that the organizations which we present] 
have indicated their contest of such designation for the past 
six years. It seems quite absurd for you to require us to 
indicate our objection to your procedure anew. I should 
think that our long record of objections and litigations with 
the Department of Justice should indicate to you quite 
clearly what our position is on this matter. 

We suggest that if you seriously intend to conform with! 
the decision of the Supreme Court in J. A. F. R. C. v. j 
McGrath, you remove the organizations from your list im- j 


I 
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mediately, discontinue the proceedings before the Subver¬ 
sive Activities Control Board, and accord the fair and im¬ 
partial hearing that is required by the Constitution. Ob¬ 
viously, the sham hearing which you propose under the 
present circumstances is merely for the purpose of obfus¬ 
cating the issues in an attempt to prevent a court decision 
with regard to the illegal acts which the Department of 
Justice has been engaged in for the past six years and 
which you in effect propose to continue. 

We would appreciate hearing your views on this matter. 

Very truly yours, 

&/ Benedict Wolf 
t/ Benedict Wolf 

s/ David Rein 
t/ David Rein 
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Affidavit of Assistant Attorney General William F. Tompkins, 
Internal Security Division, in Support of Defendants' 
Motion to Dismiss or, in the Alternative, for Summary 
Judgment 

City of Washington ) 

District of Columbia j s ’ 

William F. Tompkins, being first duly sworn, deposes 
and says: 

1. I am the Assistant Attorney General in charge of the 
Internal Security Division of the Department of Justice, 
which Department is supervised by the Attorney General 
of the United States, Herbert Brownell, Jr.—one of the 
defendants in the above-entitled proceeding. 

2. As Assistant Attorney General in charge of the In¬ 
ternal Security Division, I have been assigned by the Attor¬ 
ney General the authority and responsibility, among other 
things, of accepting and retaining the legal custody of all 
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documents and records pertaining to the designation' of 
organizations made pursuant to the authority contained in 
Executive Orders No. 9835 and No. 10450, including, but 
not limited to, all “Notices of Contest’’ filed pursuant to 
the Attorney General’s Rules of Procedure promulgated 
on April 29,1953. 

55 3. I have caused to be made a diligent search of 
the files of the Department of Justice pertaining! to 

the designation of organizations made pursuant to the au¬ 
thority contained in Executive Orders No. 9835 and No. 
10450 and hereby state that there is no record of any “No¬ 
tice of Contest” having been filed by the National Council 
of American-Soviet Friendship, Inc., and that the organi¬ 
zation has not availed itself of its opportunity for admin¬ 
istrative review, provided in the Attorney General’s Rules 
of Procedure, pursuant to the decision of the United States 
Court of Appeals for the District of Columbia Circuit in 
Joint Anti-Fascist Refugee Committee v. Brownell, 215 F. 
2d 870. 

William F. Tompkins 
William F. Tompkins 
Assistant Attorney General 

Subscribed and sworn to before me the 14th day of 
July, 1955. 

Edgar M. Ford 

(Seal) Notary Public, D.C. 

My Commission expires March 1, 1956. 

56 Filed Nov. 15,1955 

Memorandum Opinion and Order 

This cause came on to be heard on defendants’ motion to 
dismiss, or in the alternative, for summary judgment. 

In 1948, plaintiffs filed a complaint against defendants 
attacking the validity and application of Executive Order 
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9835 issued in March, 1947, which established the Presi¬ 
dent’s Employees’ Loyalty Program in the Executive 
Branch of the Government. Plaintiffs sought injunctive 
relief to restrain the designation and publication of The 
National Council of American-Soviet Friendship, Inc. as 
“communist”; to have the name removed from the list; and 
to prevent further action based on the inclusion of the name 
in the list. Plaintiffs also sought a declaratory judgment 
declaring the actions of defendants illegal, and Part III, 
Section 3, and Part V, Section 2 of the Executive Order 
9835 unconstitutional. These sections of the Executive Or¬ 
der authorized the Attorney General to furnish the Chair¬ 
man of the Loyalty Review Board of the Civil Service Com¬ 
mission with a list of organizations which he had desig¬ 
nated. Copies of the list were in turn transmitted by the 
Chairman to various agencies of the executive branch of 
the Government. The list was to be used in deter- 
57 mining refusal of or removal from employment in 
an executive department or agency. 

Executive Order 9835 was replaced by Executive Order 
10450, which became effective May, 1953. It differs from 
its predecessor in many ways, but most generally in that 
employment or retention in the federal service is keyed to 
interests of national security rather than that of loyalty to 
the Government of the United States. On April 29, 1953, 
the National Council of American-Soviet Friendship was 
redesignated under the new order and the Attorney General 
prescribed rules of procedure by which the redesignated or¬ 
ganizations were afforded opportunity to be heard and to 
contest the designation. The rules of procedure were pub¬ 
lished in the Federal Register on May 6, 1953. 

Plaintiffs did not seek to be heard. In a letter to the 
Attorney General, dated May 8, 1953, attorneys for plain¬ 
tiffs announced their intention to ignore the administrative 
hearing. They alleged that it would be virtually impos¬ 
sible to obtain an impartial and comprehensive adminis¬ 
trative hearing since they had already been listed and the 



59 


Attorney General had expressed himself as to the nature 
of the organization. Subsequently, defendants moved tjo 
dismiss plaintiffs ’ action charging, among other things, that 
the controversy as to the listing was moot since Executive 
Order 10450 had revoked the President’s Federal Em¬ 
ployees’ Loyalty Program. The motion to dismiss was 
granted in the District Court. On August 5,1954, the Coui|t 
of Appeals reversed the dismissal on the ground that there 
was a controversy between plaintiffs and defendants even 
though Executive Order 9835 was revoked by Executive 
Order 10450, but without prejudice to defendants to renejv 
their motion to dismiss if plaintiffs did not avail 
58 themselves of the administrative remedy provide^. 

within ten days from the date of the District Court ;S 
order upon remand. 

It appears that since the plaintiffs have not pursued the 
administrative remedy, under the Attorney General’s rules 
such action must be held to constitute an acquiescence in 
the designation. We do not believe that plaintiffs wer|e 
entitled to assume, as they did, that the administrative 
hearings would be a sham. Likewise, we cannot assume, it 
not appearing, that the type of hearing provided would nbt 
comply with that required by the Fifth Amendment to the 
Constitution. While it is true that the Attorney General 
had filed an affidavit to the effect that the listing had been 
made after careful study and consideration of reports of 
the Federal Bureau of Investigation, plaintiffs were given 
the opportunity to disprove such statements. To accept 
plaintiffs’ refusal to do so, we would have to assume that 
the Attorney General would not alter his conclusion even 
if presented with facts to warrant such a change. This we 
cannot, nor will we do. 

The Attorney General was not legally obligated to answet 
plaintiffs’ letter. He was not obligated to make plaintiff^ 
an exception to general administrative procedure. Plain¬ 
tiffs were not entitled to assume, especially in view of the 
mandate of the Court of Appeals in this case and the recent 
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decision in National Lawyers Guild v. Brownell (D.C. Cir. 
No. 12495, July 14,1955), that refusal to take advantage of 
available administrative remedies would not preclude them 
from obtaining judicial review of the controversy in ques¬ 
tion. See Allen v. Grand Central Aircraft Co. 347 U.S. 535 
(1954), Joint Anti-Fascist Refugee Committee v. McGrath 
341 U.S. 123,162-3,172 (1951), and Yakus v. United States 
321 U.S. 414 (1944). 

59 It appearing that plaintiffs have neither availed 
themselves of, nor exhausted their administrative 
remedy within ten days from the date of the District 
Court’s order upon remand, it is by the Court this 15 day 
of November, 1955, 

Ordered that defendants’ motion for summary judgment 
be and the same is hereby granted. Defendants’ motion to 
dismiss is rendered moot. 

Luther W. Youngdahl. 

Judge 


63 Filed March 7,1955 

Order on Mandate 

Plaintiffs having appealed to the United States Court of 
Appeals for the District of Columbia Circuit from the Or¬ 
ders filed and entered in this case on July 2, 1952 and on 
April 6, 1954, respectively, denying plaintiffs’ motion for 
preliminary injunction and dismissing plaintiffs’ complaint 
as moot, and said Court having issued its Mandate dated 
August 5,1954 wherein it was ordered and adjudged by said 
Court as follows: 

“ • * * It is ordered and adjudged by this Court that the 
Orders of the said District Court appealed from in cases 
No. 11,591 and No. 11,592 be, and the same are hereby, 
affirmed; that the Orders of the said District Court ap¬ 
pealed from in cases No. 12,269 and No. 12,270 be, and the 
same are hereby, remanded to the District Court for fur- 
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ther proceedings not inconsistent with the opinion of this j 
Court.” 

Now, upon the Mandate of the United States Court of j 
Appeals for the District of Columbia Circuit, dated August I 
5, 1954, and filed in this Court on October 19, 1954, it is ! 
Ordered, Adjudged and Decreed as follows: 

1. That the said Mandate be, and the same is hereby, j 
made the Order of this Court. 

2. That the Order of this Court which was filed on April j 
6,1954 dismissing plaintiffs’ complaint as moot be, and the 
same is hereby, vacated and set aside. 

Dated this, the 7th day of March 1955. 

I 

Edward M. Curran 
United States District Judge 
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QUESTIONS PRESENTED i 

i 

1. Whether an organization which has been designated 
by the Attorney General as within the purview of Execu¬ 
tive Order 10450 and 9835 is precluded from judicial review 
of its contentions that the designation was accomplished 
by an illegal procedure and that the designation power 
violates the Constitution, by reason of a failure to exhaust 
the administrative remedy offered by the Attorney gen¬ 
eral’s regulations. 

| 

2. Whether the regulations of the Attorney General Ipre- 
scribing procedures for designating organizations violate 
the Constitution and the Administrative Procedure Act. 

3. Whether the Attorney General, having previously 
stated under oath that the facts to his knowledge justified 
the designation of the organization, and was prosecuting 
the organization in another proceeding on the same factual 
issue in which he had also under oath set forth allegations 
justifying the designation, could fairly act in a judicial 
capacity to determine whether the organization shouldj re¬ 
main on the Attorney General’s list. 

4. Whether the Attorney General’s claimed power! to 
designate organizations violates the Constitution. 




IN THE 

United States Court ol Appeals! 

Foe the District of Columbia Circuit 


No. 13,185 


NATIONAL COUNCIL OF AMERICAN-SOVIET | 
FRIENDSHIP, INC., et al., Appellants, 

I 

v. 

i 

HERBERT BROWNELL, JR., et al., AppeUees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court 
granting appellees’ motion for summary judgment (J.A. 
60). Jurisdiction below was based on sections 11-305 aijd 
11-306 of the District of Columbia Code, section 10 of tl?e 
Administrative Procedure Act, 5 U.S.C. sec. 1009, and the 
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Federal Declaratory Judgment Act, 28 U.S.C. secs. 2201, 
2202. Jurisdiction of this Court is conferred by 28 U. S. 
Code section 1291. 

STATEMENT OF THE CASE 

In November 1947, the Attorney General designated the 
appellant organization on a list of subversive organiza¬ 
tions purportedly made pursuant to Executive Order 9835 
(J.A. 11, 23). The appellants filed an action seeking an 
injunction and declaratory judgment alleging that the 
action of the Attorney General was invalid (J.A. 1-17). 

The complaint was dismissed on the ground that appel¬ 
lants lacked standing to sue, but on appeal this decision 
was reversed by the Supreme Court which held that the 
complaint stated a valid claim for relief. Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123. 
Upon the return of the case to the District Court, the 
appellees filed their answer (J.A. 17-26). Subsequently, 
both sides moved for summary judgment, and the appel¬ 
lants moved for a preliminary injunction. The District 
Court denied all motions, Joint Anti-Fascist Refugee 
Committee v. McGrath, 104 F. Supp. 567. 

The appellants appealed from the denial of the prelimi¬ 
nary injunction. During the pendency of the appeal 
Executive Order 9835 was superseded by Executive Order 
10450, and the Attorney General issued rules and regula¬ 
tions in connection therewith (J.A. 30-53). On May 8, 
1953, after the issuance of Executive Order 10450, appel¬ 
lant’s counsel wrote to the Attorney General in substance 
as follows: 

Appellant’s counsel had read in the newspapers about 
the issuance of Executive Order 10450 and the regulations 
issued pursuant thereto although no reference had been 
made to them in the pending litigation. The letter then 
pointed out certain objections to the application of these 
regulations to the present case. These were as follows: 
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(a) That the regulations by their terms did not provide 
for the type of hearing that is required by the Fifth 
Amendment to the Constitution. 

i 

(b) That the Attorney General had already found in 
the absence of any hearing that the appellant organization 
should be listed on the Attorney General’s list and should 
remain on that list. 

(c) That the Attorney General had in this very litigation 
contended that the listing of appellant organization Vas 
valid and had filed an affidavit to the effect that the listing 
had been made upon careful consideration and after a 
careful study of investigative reports of the Federal 
Bureau of Investigation. The affidavit went on to recite 
the facts that the Attorney General had found to support 
the listing. In effect, the affidavit stated that the Attor¬ 
ney General had found that the appellant organization was 
organized and controlled by the Communist Party. 

(d) That the Attorney General had subsequently insti¬ 
tuted a proceeding before the Subversive Activities Con¬ 
trol Board in which he petitioned that Board to designate 
the appellant organization as a Communist-front organiza¬ 
tion. In connection with that proceeding, the Attorney 
General had filed a sworn petition in which he set foi-th 
what he said were facts as he believed them which would 
justify a finding by the SACB against the appellant 
organization. 

(e) That in view of these circumstances, it was clear 
the Attorney General could not act as an impartial judge 
on the issue as to whether or not the appellant organisa¬ 
tion should remain on the Attorney General’s list since 
he had already listed the organization, had on two occa¬ 
sions sworn under oath that this listing was fully 
supported by the facts as he believed and knew them; and 
was acting as a prosecutor against the appellant organi¬ 
zation in another proceeding in which the issues w^re 
identical to those which he would have to judge in a hear- 



ing before him as to the propriety of keeping the appellant 
organization on the Attorney General’s list. 

(f) The letter concluded with the following sentence: 
“We would appreciate hearing your views on this 
matter.” (J.A. 54^56). 

The Attorney General never responded to this letter, 
but instead moved to dismiss the complaint as moot. This 
motion was granted in the District Court, and appellant’s 
appeal from the motion was consolidated with the appeal 
from the denial of the motion for preliminary injunction 
pending in this Court. This Court affirmed the decision 
denying the motion for a preliminary injunction, reversed 
the decision dismissing the complaint as moot, and re¬ 
manded the case to the District Court for further pro¬ 
ceedings. Joint Anti-Fascist Refugee Committee v. 
Brownell, 94 App. D. C. 341, 215 F. 2d 870. 

Thereafter, the appellees filed a motion for summary 
judgment on the ground that appellants had failed to ex¬ 
haust their administrative remedy (J.A. 26-27). This 
motion was granted by the District Court (J.A. 57-60). 

EXECUTIVE ORDER INVOLVED 

Executive Order 10450, and the Rules and Regulations 
of the Attorney General issued pursuant thereto appear in 
the Joint Appendix at pp. 30-53. 

STATEMENT OF POINTS 

The trial court erred in granting the appellees’ motion 
for summary judgment. 

SUMMARY OF ARGUMENT 
I 

The trial court below found that appellant organization 
had forfeited its right to judicial review because it had 
not availed itself of the administrative remedy. But a 
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rejection of the administrative remedy cannot bar judicial 
determination after listing of the issues of whetheij the 
listing was made by an invalid procedure and whether the 
listing power is unconstitutional. 


n 

i 

The designation is illegal .because it was made inj the 
first place without a hearing. Furthermore, the heajring 
which was subsequently offered did not conform to th<^ re¬ 
quirements of due process or the Administrative Pro¬ 
cedure Act. The Attorney General’s regulations pejrmit 
designation without evidence or on information firom 
faceless informers. 

The Attorney General had already listed the organiza¬ 
tion and had defended that listing as being based upon 
satisfactory evidence in his possession. Moreover^ in 
another proceeding, the Attorney General had, as a prose¬ 
cutor sworn under oath that appellant organization Iwas 
of a character that required its designation on the Attor¬ 
ney General’s list. Under the circumstances, a proceeding 
in which the Attorney General is the sole judge as to 
whether appellant organization rightfully should be lifted 
does not conform with the requirements of due process 
of law. 

Ill 

The claimed power to designate violates the First 
Amendment because it seriously interferes with the right 
of assembly and expression. Such an interference requires 
a justification of great magnitude. No such justification 
exists in the claim that the listing of organizations ip a 
convenience in administering the government employees 
security program. The designation of organizations has 
little relevance to elimination of “security risks” fijom 
government employment. 

The power violates substantive due process because pie 
criteria of designation are so vague as to permit the 
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Attorney General to designate, and thus destroy, any or¬ 
ganization of which he disapproves on the basis of his 
subjective prejudices. 


ARGUMENT 

I. Appellant Has a Right to Judicial Review of Its Contentions 

The trial court held that appellants had forfeited their 
right to judicial review because they had not availed them¬ 
selves of the administrative remedy (J.A. 57-60). But a 
rejection of the administrative remedy cannot bar judicial 
determination after listing of the issues of whether the 
listing was made by an invalid procedure and whether the 
listing power is unconstitutional. This is demonstrated 
by Cole v. Young, 96 App. D. C. 379, 226 F. 2d 337. 

In that case, Cole sought a judicial determination that 
he had been illegally discharged from federal employment 
under the summary dismissal provisions of Public Law 
733. Cole, a veteran, had declined the administrative 
remedy. This Court rejected the government's argument 
and decided Cole’s contentions that Public Law 733 did 
not apply to him and that the procedure followed in dis¬ 
charging him did not comply with the statute. As the 
Court stated (96 App. D. C. at 381, 226 F. 2d at 339): 

‘‘[The Government] says Cole failed to exhaust the 
administrative remedy offered him and so his action 
in court must fail. While Cole failed to pursue the 
administrative remedy offered him—he affirmatively 
rejected it—nevertheless the administrative process 
was exhausted and a final administrative decision was 
reached and rendered. This is the nub of the rule 
that the administrative remedy must be exhausted. 
We think the Government’s point is not well taken.” 

The Cole case was reviewed by the Supreme Court. That 
Court agreed with this Court that Cole could challenge 
the validity of his discharge even though he had affirma¬ 
tively rejected the administrative remedy offered. The 
Court went on to hold that Cole was correct in his legal 
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contention, that his discharge was invalid, and ordered 
his reinstatement. Cole v. Yowng, U.S. , 100 L. 
ed. (Advance p. 851), decided June 11, 1956. 

Similarly, in Parker v. Lester, 227 F. 2d 708, the Niinth 
Circuit held invalid the Coast Guard’s regulations !for 
screening seamen from the merchant marine, even though 
the screened seamen who brought the action had not availed 
themselves of the full administrative procedure. 

The case of National Lawyers Guild v. Brownell, 96 At>p. 
D.C. 252, 225 F. 2d 552, relied upon by the lower court has 
no application to the present case. In the Guild case the 
organization sought to enjoin the administrative process 
prior to the listing and before any injury had been done, 
and the question as to whether or not the organization 
would be listed was still open. In the present case, the 
final action of listing has been taken, and thus the doctrine 
of the Cole case must he applied. 

II. The Designation of Appellant Organization Is Illegal 
Unconstitutional Because It Was Made Under Invalid Pro¬ 
cedures 

In the Anti-Fascist case, the Supreme Court held th^it 
a designated organization has an interest in its reputation 
for which there is available judicial vindication against 
defamation by the Attorney General's designation. The 
opinions in that case also recognized the obvious fact that 
designation by the Attorney General damages not only 
the organization’s reputation, but also its ability to func¬ 
tion, hold and attract members, obtain revenue, etc. S6e 
Joint Anti-Fascist Refugee Committee v. McGrath, 34jl 
U.S. 123 at 139, 141, 142, 161, 175. j 

If these interests have the protection of the right oif 
judicial review of the designation, then clearly they are 
sufficiently substantial to enjoy the protection of due 
process. But the appellant organization here was listed ip. 
the first place without any hearing at all. The subsequent 
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regulations of the Attorney General provided some sort of 
hearing to organizations not on the list. But they did not 
cure the vice of the listings which had taken place without 
hearing, since these organizations remained on the list 
although they had been denied any sort of a hearing. Under 
the circumstances the appellant organization was entitled 
to he removed from the list prior to the institution of any 
new proceeding against it. 

Moreover, the regulations of the Attorney General which 
purportedly offered the appellant organization a hearing 
on the issue as to whether it should remain on the list 
violates due process and the Administrative Procedure 
Act in numerous respects. The regulations permit the 
hearing officer to conduct the proceeding without taking 
evidence, if that appears an appropriate course to him on 
the basis of the charges, reply and interrogatories. Sec. 
41.8(a). (J.A. 51) A hearing is treated as a matter of 
grace, not right. The Attorney General need not produce 
evidence, but may rest on his charges. Sec. 41.8(b). (J.A. 
51) Accordingly, the burden of proof is on the organization, 
and the mere accusations are evidence against it. Also the 
Attorney General may rely on confidential information de¬ 
rived from faceless informers whom the organization can¬ 
not confront or cross-examine. Sec. 41.8(i). (JJL 52) 

All this amounts to a caricature of due process. Due 
process requires a fair hearing, Wong Tcmg Sung v. Mc¬ 
Grath, 339 U.S. 33, in which the determination is made on 
evidence of record. Parker v. Lester, supra; Ohio Bell 
Telephone Co. v. Public Utilities Comm., 301 U.S. 292; 
The Chicago Junction Case, 264 U.S. 258. Furthermore, 
the right of judicial review, sustained by the Anti-Fascist 
case, supra, is vitiated if the administrative decision can 
be based on undisclosed information. Cf. Kwock Jan Fat 
v. White, 253 U.S. 454. 

Finally, under the regulations, the Attorney General is 
the sole judge as to whether or not organizations should 
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be listed. But so far as the appellant organization is con¬ 
cerned, the Attorney General had already listed it, and 
had, in this litigation, defended that listing as being based 
upon satisfactory evidence in his possession. Moreoveif, in 
another proceeding before the Subversive Activities Con¬ 
trol Board, he had, as the petitioner in that proceeding 
sworn under oath that the appellant organization wai of 
a character that required its designation on the Attorney 
General’s list. 

It is perfectly evident that a * ‘hearing” under these 
circumstances could not conform with the requirements 
of due process of law. To conform with the Constitution, 
a “hearing... must 'be a real one, not a sham or pretens|e.” 
Palko v. Connecticut , 302 U.S. 319, 327; Moore v. Demp¬ 
sey, 261 U.S. 86; Mooney v. Holohcun, 294 U.S. 103. A hear¬ 
ing serves a legitimate purpose only if the decision is pot 
already predetermined, and if what occurs at the hearing 
may affect its outcome. But in a case such as the present, 
where the Attorney General’s decision is known in advance, 
the “hearing” can serve no legitimate function. 

Moreover, even if the possibility remains open that the 
Attorney General, despite his statements under oath, might 
arrive at a conclusion different from that which he ^as 
already made, to require the appellant organization to go 
to a hearing before him would still constitute a denial ! of 
due process. As stated by the Supreme Court in Re Mur¬ 
chison, 349 U.S. 133 at 136: 

“A fair trial in a fair tribunal is a basic require¬ 
ment of due process. Fairness of course requires an 
absence of actual bias in the trial of cases. But o^ir 
system of law has always endeavored to prevent even 
the probability of unfairness. To this end no man cpn 
be a judge in his own case and no man is permitted to 
try cases where he has an interest in the outcome. Thjat 
interest cannot be defined with precision. Circmjn- 
stances and relationships must be considered. Tnis 
Court has said however that * every procedure whiqh 
would offer a possible temptation to the average man 
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as a judge .. . not to hold the balance wise, clear and 
true, between the State and the accused denies the 
latter due process of law. ’ Turney v. Ohio, 273 U.S. 510, 
532. Such a stringent rule may sometimes bar judges 
who have no actual bias and who would do their very 
best to weigh the scales of justice equally between con¬ 
tending parties. But to perform its high function in 
the best way ‘justice must satisfy the appearance of 
justice’ Offutt v. United States, 348 U.S. 11.” 

III. The Claimed Power to Designate Violates the Constitution 

We respectfully refer the Court to the opinions of Jus¬ 
tices Black and Douglas in the Anti-Fascist case, at 143-6, 
176-7, for cogent demonstrations that the Constitution pro¬ 
hibits the Attorney General’s claimed power to designate 
organizations. In view of these opinions, our own argu¬ 
ment on the point may be briefly stated. 

1. Violation of the First Amendment. Designation 
severely injures and may destroy voluntary associations 
and impairs the association’s ability to function. It is an 
effective governmental censorship of the right of assembly 
and expression guaranteed by the First Amendment. It 
can be constitutionally justified, therefore, only under the 
clear and present danger exception to the First Amend¬ 
ment—that is, by a showing that the action is necessary to 
prevent an imminent occurrence of an evil which the gov¬ 
ernment may prevent. Even if the designation be con¬ 
sidered (we think incorrectly) as merely an indirect and 
partial abridgement of First Amendment rights, it remains 
a “discouragement” of the exercise of those rights which, 
in order to be valid, must be justified by a strong showing 
that it is necessary to an important governmental function. 
American Communications Association v. Douds, 339 U. S. 
382. 

Neither of these two tests is met by the authority to 
designate, and thus to destroy, organizations. The only 
justification claimed for the designation power is that it 
is convenient in the process of weeding out security risks 
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from governmental employment. Moreover, the designation 
is of minimum value for this purpose. For it is obvious 
that an individual's organizational affiliation is not a Na¬ 
tional basis for determining his “loyalty" or reliability. 
What the individual does in an organization or what he 
considers its nature to be may be relevant, but the affilia¬ 
tion itself is not. Cf. Wieman v. Updegraff, 344 U.S. 183, 
holding it a violation of due process to exclude an individ¬ 
ual from governmental employment for organizational affi¬ 
liation without regard to his knowledge of the true nature 
of the organization. 

The unimportance to the security program of the At¬ 
torney General’s designations is recognized in the prograin 
itself. Thus the Attorney General has ruled (emphasis 
supplied) that “membership in, affiliation with, or aity 
sympathetic association with any organization designated 
is simply one piece of evidence which may or may not he 
helpful in arriving at a conclusion as to the action which 
is to be taken in a particular case." 5 C.F.R., App. A, p. 
200, 13 Fed. Reg. 1471-3, referred to in Joint Anti-Fascist 
Refugee Committee v. McGrath, supra , at 206, ftn. 23. Th^s 
Court has held that discharge of an employee merely on 
a finding of membership in a proscribed organization is 
not valid under the security program. Kutcher v. Gray, 
91 App. D.C. 266, 199 F. 2d 783. And it is a well-known 
fact that government loyalty and security .boards, in apply¬ 
ing the loyalty-security program, consider the employee ^s 
affiliation with non-designated organizations as reflecting 
adversely on eligibility for governmental employment. 1 | 

i This is apparent from a recent study of cases under the loyalty-security 
program. Yarmolinsky, Case Studies in Personnel Security (Bureau of Na¬ 
tional Affairs, Aug., 1955). The Yarmolinsky Report shows that under the 
program charges have been predicated in part on affiliation with the following 
non-designated organizations, among others: Institute of Pacific Relations 
(p. 32), American Labor Party (p. 86); Progressive Party (p. 110), Book 
Find Club (p. 197), Descendants of American Revolution (p. 197); American 
Association of Scientific Workers (p. 198), United Public Workers CIO 
(p. 198), California Committee for Political Unity (p. 198), California, 
People’s Legislative Conference (p. 198), American Federation of Teachers 
(p. 198), Western Writers Congress (p. 198), Medical Bureau to Aid Spanish 
Democracy (p. 199). 



The Attorney General’s list of “subversive” organiza¬ 
tions therefore has little or no ntility for its ostensible 
purpose. 2 Its real effect, and one may believe its real pur¬ 
pose, is to establish a governmental blacklist of organiza¬ 
tions. This is clearly invalid as a governmental coercion 
of orthodoxy. West Virginia BcL of Education v. Barnette y 
319 U.S. 624. As Allan Barth has said {The Loyalty of 
Free Men (Cardinal ed.) 110): 

“The mandate which the executive order gives the 
Attorney General to designate voluntary associations 
as subversive is perhaps the most arbitrary and far- 
reaching power ever exercised by a single public offi¬ 
cial in the history of the United States.” 

As Justices Black and Douglas stated in the Anti-Fascist 
case (at 143, 177), the Attorney General’s list “smacks of 
a most evil type of censorship” and “plant(s) within our 
body politic the virus of the totalitarian ideology.” Sub¬ 
sequently, in Barsky v. Board of Regents, 347 U.S. 442, 459, 
Justices Black and Douglas described the list as “an at¬ 
tainder published by the Attorney General in violation of 
the Constitution.” 

2. Violation of Substantive Due Process. The standards 
for the Attorney General’s designation include such 
vague and meaningless terms as “totalitarian, fascist, com¬ 
munist or subversive.” These permit him to designate any 
organization of which he disapproves on the basis of his 
subjective prejudices. This aggravates the violation of the 
First Amendment and also violates substantive due process 
guaranteed by the Fifth Amendment. See Justice Douglas’ 
opinion in the Anti-fascist case at pp. 176-8. 


2 Its utility has been further greatly diminished by the decision of the 
Supreme Court in Cole v. Young, supra, which limits the applicability of 
Executive Order 10450 to sensitive agencies or to employees occupying sensi¬ 
tive positions. 
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CONCLUSION 

This action has been pending since 1948. The Supreme 
Court has held that the complaint states a valid causi of 
action and “bristles with constitutional issues,” Joint Afiti- 
Fascist Refugee Comm. v. McGrath, 341 U.S. 123,135. The 
District Court has held against the appellants three times 
now, first on the ground that appellants lacked standing 
to sue, secondly on the ground that the issue was moot, 
and lastly on the ground that appellants failed to exhaust 
administrative remedies. However, appellants have not' as 
yet obtained an adjudication one way or another on the 
substantial constitutional issues posed by the litigation. As 
stated by the late Justice Jackson in his book The Supreme 
Court in the American System of Government, (published 
posthumously Harvard University Press, 1955) at p. 25 i 

“Such delays often mean that the damage is dope 
before the remedy for invasion of civil liberties is 
available. For example: In 1951 the Court cast serioiis 
doubt upon the legality of the Attorney General’s lijst 
of subversive organizations promulgated in 1947. B^it 
the list had long been widely circulated and accepted, 
and despite the Court’s views it has never ceased to be 
used in the press, in the executive department, by ai^d 
before congressional committees, and even in courts 
to prejudice individuals in their liberty, position and 
good name.” j 

I 

The least the appellants are entitled to is an adjudica¬ 
tion one way or another of the constitutional issues whic^i 
they raise. 

i 

Respectfully submitted, 

I 

David Rein 
Joseph Foeer 
Forer & Rein 
711 14th Street, N. W. 
Washington, D. C. 
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QUESTIONS PRESENTED 

In the opinion of appellee the sole question presented is: 

Whether an organization which has twice rejected^the 
second time despite the mandate of this Court—the admin¬ 
istrative remedy established by the Attorney General for 
challenging its designation as an organization within the 
purview of Executive Order 10450 is precluded from further 
judicial review of its designation by reason of its willful 
refusal to exhaust its administrative remedy. 




COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Cjourt 
granting summary judgment for appellee, defendant bdow, 
(J.A. 57) after proceedings following remand of the case 
from this Court. (J.A. 60). 

Appellant filed a complaint for declaratory judgment] and 
injunctive relief on June 29, 1948, against the Attorney 
General of the United States, challenging the legality of 
its designation as an organization within the purvieV of 
Executive Order 9835 (12 F.R. 1935) (J.A. 1-17). jThis 
order required the Attorney General to furnish the Civil 
Service Commission Loyalty Review Board, for use in icon- 
nection with the federal employees loyalty program, the 
names of organizations which he designated, after appro¬ 
priate investigation, as totalitarian, fascist, communist or 
subversive. Acting on the basis of information in his pos¬ 
session, the Attorney General designated appellant^ on 
November 24, 1947, as an organization within the puryiew 
of Executive Order 9835. (J.A. 11, 29) After listed organ¬ 
izations were separated into the categories contained in[ the 
Executive Order, appellant was designated as a Commijnist 
organization. (13 F.R. 9368). 

On April 27, 1953, the President issued Executive Ofder 
10450, Security Requirements for Government Employment 
(J.A. 30), in which he revoked Executive Order 9835 j but 
directed the Department of Justice to continue to furbish 
the information described in paragraph 3 of Part III of 
Executive Order 9835 directly to the heads of each gov¬ 
ernment department and agency. Accordingly, appellant 
was redesignated in a list of such organizations distributed 
to government agencies on April 29, 1953 (J.A. 39). 

i 

Administrative Background 

On the same day that appellant was redesignated, there 
was published in the Federal Register (18 F.R. 2619) Riiles 
of Procedure which would thenceforth govern notice, hear¬ 
ing and designation of organizations by the Attorney (gen¬ 
eral in connection with the Federal Employee Security 
Program (J.A. 48). The first section of these rules pro- 
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vided that each organization which had been designated 
under Executive Order 9835 could file a written notice that 
it contests its designation, within ten days of the effective 
date of Executive Order 10450. 1 Failure to file within the 
ten day period was deemed to be an acquiescence in its 
designation. Section 41.1. 

If an organization contested its designation, it had the 
benefit of the same procedures available to organizations 
contesting proposed designations. These procedures re¬ 
quire that the Attorney General must, within sixty days 
following receipt of a notice of contest, forward to the 
organization by registered mail a statement of grounds 
upon which the designation is proposed to be made and 
written interrogatories within respect thereto (Sec. 41.2): 
within sixty days following receipt of this statement and 
the interrogatories, the organization may file a verified 
reply and submit supporting affidavits (Sec. 41.3); failure 
to answer any interrogatory or any part thereof is deemed 
an admission of the facts to which such interrogatory or 
part thereof refers (Sec. 41.3); and failure of the organ¬ 
ization to file a reply within the sixty day period constitutes 
an acquiescence in the proposed designation (Sec. 41.3). 

The reply may be accompanied by a written request for 
a hearing (Sec. 41.4); the hearing is conducted by an officer 
or board appointed by the Attorney General and in an 
informal, orderly, and impartial manner (Secs. 41.7, 41.8 
(c)); organizations are entitled to be represented by counsel 
and to inspect or be furnished with, on payment of costs, 
a transcript of the proceedings (Secs. 41.8 (d), 41.9); the 
Attorney General, at his election, may rely upon the state¬ 
ment of grounds or introduce supporting, supplemental or 
rebuttal evidence (Sec. 41.8 (b)); testimony is given under 
oath or affirmation (Sec. 41.8 (e)), but, in the discretion of' 
the hearing officer, the affidavit of any witness may be re¬ 
ceived in lieu of his oral testimony (Sec. 41.8 (f)); the 


1 Executive Order 10450 became effective May 27, 1953, thirty 
days after its issue and twenty-eight days after its publication- in 
the Federal Register. The last day for contesting designations 
under Executive Order 9835 was, therefore, June £, 1953- 
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ordinary rules of evidence need not be adhered to; but 
reasonable bounds are to be maintained as to relevancy, 
competency, and materiality (Sec. 41.8 (f)); the heating 
officer is authorized to receive as evidence on behalf of 
the Attorney General information or documentary n^ate- 
rial without requiring disclosure of classified security in¬ 
formation or the identity of confidential informants (Sec. 
41.8 (i)); and witnesses are subject to cross-examination, 
but no witness on behalf of the Government is required to 
disclose classified security information or the identity of 
confidential informants (Sec. 41.8 (j)). 

Within a reasonable time after the hearing, the Attorney 
General is to make a determination on the record, which 
shall include the statement of the grounds, interrogatories, 
replies to interrogatories, affidavits, testimony, and ojther 
documents introduced at the hearing, and shall notify! the 
organization of the determination by registered mail (Sec. 

41.10) ; in making his determination, the Attorney General 
is to take into consideration any handicap imposed upop the 
organization by the nondisclosure to it of classified security 
information or the identity of confidential informants (Sec. 

41.10) . 

Although Section 41.1 of the Rules of Procedure expressly 
stated that its failure to contest its designation within a 
fixed period would be deemed an acquiescence in its desig¬ 
nation, appellant did not file a notice to contest pursiiant 
to the rules of procedure (J.A. 56-7). Instead, on May 8, 
1953, well within the time for filing, its counsel wrotle a 
letter to the Attorney General protesting against the admin¬ 
istrative remedy extended to it on the ground that the 
hearing offered did not meet the requirements of due proc¬ 
ess. The letter referred to the litigation by which appellant 
was challenging its designation in the courts as its indica¬ 
tion that it contested its designation; and concluded tjhat 
the hearing offered was merely a sham to obfuscate the is¬ 
sues in this litigation. (J.A. 54). 

Appellant was offered a second opportunity to avail itpelf 
of the proffered administrative remedy on August 5, ^954 
when this Court reversed a judgment of the District Court 
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dismissing appellant’s suit against the Attorney General as 
moot, and remanded the case to the District Court for 
further proceedings. National Council of Soviet-American 
Friendship v. Brownell, 94 App. D.C. 341, 215 F. 2d 870. 
In its opinion the Court said: 

... In view of the protracted litigation and the nature 
of the issues, the Supreme Court’s action upon the sub¬ 
stantial questions presented to it, and because of the 
possibility that it might be urged that appellants’ time 
to seek administrative review under the rules has ex¬ 
pired, the appellants will be given ten days from the 
date of the District Court’s order upon remand within 
which to avail themselves of the opportunity for admin¬ 
istrative review provided in the rules. If they fail to 
exhaust the administrative remedy open to them, our 
reversal will be without prejudice to the Government’s 
renewal before the District Court of its motion to 
dismiss the actions upon the additional grounds pre¬ 
viously urged but not considered in the April 6, 1954 
order. 

The District Court entered its order on remand on March 
7, 1955 (J.A. 60). However, appellant again failed to avail 
itself of its opportunity for review despite the language of 
this Court’s opinion. (J.A. 56-57) 

Proceedings Below and Prior History of the Litigation 

This action has had a long history. It was initiated by a 
complaint filed June 29, 1948 in which appellant sought in¬ 
junctive relief to restrain its designation as a “communist” 
organization; to have its name removed from the list by 
public announcement; and to prevent further action based 
on the inclusion of its name on the list. Appellant prayed 
for a declaratory judgment ruling the actions of appellee 
illegal and further declaring that Part III, Section 3, and 
Part V, Section 2 of Executive Order 9835 are unconstitu¬ 
tional (J.A. 1-17). 

Appellee’s motion to dismiss for want of a justiciable 
controversy between the parties and for failure to state a 
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claim upon which relief could be granted were originally 
sustained by the District Court, but it was ultimately de¬ 
nied by an order entered upon the mandate of the Supreme 
Court in Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123, 142, reversing, 85 U. S. App. D. C. 25$, 177 
F.2d 79, and, 86 App. D.C. 287, 182 F.2d 368. 2 Five ijncm- 
bers of the Supreme Court concurred in the judgmentj, but 
no Opinion of the Court was announced. Three justices 
dissented, and one took no part. 

All of the majority of the Court were of the view that on 
the pleadings before the Court, the complaints stated a cjause 
of action. Only four of the majority justices, however, 
reached the constitutional questions presented. Justices 
Black, Frankfurter, Douglas and Jackson expressed the 
view that the designation by the Attorney General of jpeti- 
tioners as “communist” organizations would be unconstitu¬ 
tional in the absence of adequate notice and hearing (341 
U. S. at 143, 172-174, 177-178, 186). Suggesting that! the 
Executive Order itself is not invalid on this score, Mr. 
Justice Frankfurter further stated that nothing in the Ex¬ 
ecutive Order requires the Attorney General to deny organ¬ 
izations an opportunity to present their case (341 U. S. 
at 172). 

The fifth majority justice found it unnecessary to reach 
the constitutional issues on the state of the pleadings then 
before the Court. In an opinion in which Mr. Justice Dpug- 
las joined, Mr. Justice Burton stated that the issue |was 
whether in the face of the facts alleged in the complaints 

and therefore admitted by the motions to dismiss, the At- 
--- 

2 This action was originally consolidated with Joint Anti-F<\scist 
Refugee Committee v. Clark , D.C. D.C., Civil No. 561-48 and In¬ 
ternational Workers Order v. Clark, D.C. D.C., Civil No. 2348-48. 
These suits have been dismissed since the remand of the cases by 
the Supreme Court. The International Workers Order was placed 
under control of the Superintendent of Insurance of the State of 
New York by an order of the Supreme Court of that State on Octo¬ 
ber 7, 1953, and he caused its suit to be discontinued and dismissed 
with prejudice on February 3,1954. The Joint Anti-Fascist Refbaee 
Committee went out of existence on February -14, 1955; its action 
was dismissed as abated on September 3, 1955. 
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torney General was authorized by the Executive Order to 
designate appellants as “communist” organizations (341 
U. S. at 124-125). Reading the executive Order as con¬ 
taining no express or implied attempt to confer power on 
anyone to act arbitrarily or capriciously, Mr. Justice Bur¬ 
ton declared that the action taken by the Attorney General 
was unauthorized by the Executive Order in light of the 
allegations in the complaints that there was no factual 
basis for the designations (341 U. S. at 136-138). In con¬ 
clusion, he stated that (id., at 141-142): 

We have assumed that the designations made by the 
Attorney General are arbitrary because we are com¬ 
pelled to make that assumption by his motions to dis¬ 
miss the complaints. Whether the complaining organ¬ 
izations are in fact communistic or whether the Attor¬ 
ney General possesses information from which he could 
reasonably find them to be so must await determination 
by the District Court upon remand. 

Appellants did not file a petition for rehearing or for 
clarification of the mandate. 

On August 23, 1951, following remand of the case to the 
District Court, the Attorney General filed an answer. (J.A. 
17). 3 

This answer admits that appellants did not receive any 
notice or hearing with respect to their designation by the 
Attorney General as “communist” organizations. With re¬ 
spect to appellants’ allegations as to the nature of their ac¬ 
tivities, the answer alleges that appellee is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of such allegations and avers, upon information and 
belief, that such allegations “do not constitute a statement 
complete in every material respect as to the nature, policy, 
and activities” of the appellants. 

Thereafter, appellant filed a motion for a preliminary in- 


3 A chronology of relevant docket entries from the date of the 
Supreme Court’s order restoring the cause to the docket is included 
in the Joint Appendix (JA. 27), 
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junction and a motion for judgment on the pleadings or, 
in the alternative, for summary judgment; and appellee 
cross-moved for summary judgment. On April 23, lf)52, 
the District Court ruled that all these motions shoulcjl he 
denied. Joint Anti-Fascist Refugee Committee v. McGrfoth, 
104 F. Supp. 567 (D.C. D.C.). Appellant petitioned the 
Supreme Court for a writ of certiorari to review this deci¬ 
sion, but on April 3, 1953, its petition was denied. Joint 
Anti-Fascist Refugee Committee v. McGranery, 345 Ul S. 
911. 

Appellant then appealed from the denial of the prelimi¬ 
nary injunction to this Court. While this appeal was pend¬ 
ing, as shown above, Executive Order 9835 was revoked by 
Executive Order 10450. The Attorney General, therefore, 
moved to dismiss the case as moot and on April 6, 1^)54, 
the District Court granted this motion. Appellant appealed 
from this order and its appeal was consolidated with the 
appeal from the denial of a preliminary injunction. 

On August 5, 1954, this Court reversed the dismissal of 
the case as moot, affirmed the denial of a preliminary jin- 
junction and granted appellant ten days from date of the 
District Court’s order upon remand within which to ayail 
itself of its administrative remedy. Joint Anti-Fascist Ref¬ 
ugee Committee v. McGrath, 94 App. D.C., 341, 215 F. 2d 
870. On March 7, 1955, the District Court issued its order 
on mandate making the order of this Court the order of 
the District Court. (J.A. 60) 

Thereafter, on July 21, 1955, the Attorney General filed 
a motion to dismiss or, in the alternative, for summary 
judgment. This motion was supported by exhibits tracing 
the background of the litigation and by an affidavit of As¬ 
sistant Attorney General William F. Tompkins whfch 
showed that the appellant had not availed itself of its Op¬ 
portunity for administrative review pursuant to the deci¬ 
sion of this Court in its earlier appeal. (J.A. 56) 

On November 15, 1955, the District Court (Youngdahl, 
J.) granted the Attorney General’s motion for summary 
judgment by a memorandum opinion and order (J.A. 5[T). 
The Court ruled that since appellant had not pursued the 
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administrative remedy offered it under the Attorney Gen¬ 
eral’s rules, its action must be held to constitute an ac¬ 
quiescence in its designation. Appellant’s refusal to take 
advantage of the available administrative remedies within 
the period allowed by this Court in its opinion of August 5, 
1954 had precluded the organization from obtaining judicial 
review of the controversy. 

EXECUTIVE ORDERS AND REGULATIONS INVOLVED 

Executive Order 10450 (18 F.R. 2989) and the Attorney 
General’s Rules of Procedure issued pursuant thereto (28 
C.F.R. Part 41) appear in the Joint Appendix at pp. 30-53. 
Pertinent portions of Executive Order 9835 (12 F.R. 9835) 
appear as an appendix to this brief at p. ft 

SUMMARY OF ARGUMENT 

Appellant is foreclosed from judicial review of its desig¬ 
nation because it has twice rejected an opportunity to chal¬ 
lenge that designation at an administrative hearing. It 
first rejected its administrative remedy after a hearing 
was offered it under the Attorney General’s Rules of Pro¬ 
cedure published in April 1953. Its second refusal came 
after this Court had expressly stated, when it reversed a 
decision of the District Court dismissing the case, that ap¬ 
pellants were to be allowed ten days from the date of the 
District Court’s order upon remand to avail themselves 
of the opportunity for administrative review provided in 
the Rules. Joint Anti-Fascist Refugee Committee v. 
Brownell, 94 App. D.C. 341, 343, 215 F.2d 870, 872. 

Appellant contends that the Attorney General has no 
power to designate organizations in connection with the 
Federal Employees Security Program; that the Attorney 
General’s Rules of Procedure do not afford due process pro¬ 
tections ; and that its designation is unfounded and contrary 
to fact. Its first contention was definitively rejected in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341U. S. 
123; and National Lawyers Guild v. Brownell, 96 App. D.C. 
252, 225 F.2d 552. It is precluded from raising its remain¬ 
ing contentions by its own willful disregard of the mandate 
of this Court and by the long-settled rule of judicial ad- 
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ministration which requires exhaustion of administrative 
remedies. Aircraft and Diesel v. Hirsch, 331 U. S. 7$2, 772. 
Appellant cannot ignore these considerations and ^till be 
permitted to raise grave, legal, and constitutional questions 
upon the same kind of record which calls for an application 
of the exhaustion rule. To hold otherwise would fender 
the rule nugatory. This principle has been applied j many 
times in suits complaining of final administrative action. 
See, e.g., Yakus v. United States, 321 U. S. 414, 434; Qlinger 
v. Partridge, 196 F.2d 986 (C.A. 9). 

The rule to be applied in this case is simply a corfollary 
to the rule in National Lawyers Guild v. Brownell, 9(j App. 
D.C. 252, 225 F. 2d 552 that administrative remedies! must 
be exhausted. The fact that the rejected hearing wa£ pre¬ 
scribed after appellant’s designation did not, in the circum¬ 
stances of this case, excuse its failure to exhaust. Fahey 
v. Mallonee, 332 U. S. 245. Since the Attorney Genjeral’s 
Rules of Procedure permit a hearing in complete Record 
with the requirements of due process, National La\m/ers 
Guild v. Brownell, supra, appellant’s refusal to subifiit to 
that proceeding leaves it without standing to challenge a 
procedure which has never been applied to it. 

The judgment of the District Court should therefore be 
affirmed. 

! 

I. Appellant Is Foreclosed From Judicial Review of Its Designa¬ 
tion Because It Has Wilfully Refused to Exhaust Its Ad¬ 
ministrative Remedies. 

On two separate occasions in the long history ofj this 
litigation appellant has rejected an opportunity to challenge 
its designation at an administrative hearing. The first! such 
occasion, as we have seen, was during the forty-day p|eriod 
following the issue of Executive Order 10450, when appel¬ 
lant, like all organizations similarly situated, was offered 
an opportunity to contest its designation at a hearing finder 
the Attorney General’s Rules. Rule 41.1. At that time, 
it informed the Attorney General that it considered his 
Rules to be invalid, and refused to take part in the'pro¬ 
cedures governed by them. 



The second occasion was after this Court reversed-a judg¬ 
ment below that the case was moot. In its opinion, the 
Court said that appellants were to be allowed “ten days 
from the date of the District Courts order upon remand to 
avail themselves of the opportunity for administrative re¬ 
view provided in the rules.’* Joint Anti-Fascist Refugee 
Committee v. Brownell, 94 App. D.C. 341, 343, 215 F.2d 
870, 872. Athough appellant had nearly six months fol¬ 
lowing this mandate in which to apply for administrative 
relief, it did not do so. 

Now appellant comes to this Court once more, demanding 
equitable relief against its designation in the face of its 
own deliberate and wilful refusal to exhaust the administra¬ 
tive remedy which it was twice offered. We submit that 
this disregard of this Court’s mandate contravenes funda¬ 
mental principles of equity, and its failures to exhaust its 
administrative remedies in violation of this Court’s man¬ 
date have foreclosed appellant from further judicial relief. 
We turn now to a more detailed discussion of the reasons 
precluding it from further judicial relief. 

Appellant’s objection to its designation appears to be 
based upon three principal grounds: first, that the Constitu¬ 
tion denies the Attorney General power to designate organ¬ 
izations in connection with the Federal Employees Security 
Program; second, that the rules of procedure governing 
designation proceedings are an unconstitutional denial of 
due process; and third, that appellant’s designation was un¬ 
founded and contrary to fact. 

At the outset we submit that the question whether the 
Attorney General has the substantive power to designate 
appellant is not open here because it was answered when 
the Supreme Court considered whether appellant’s com¬ 
plaint stated a cause of action. Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123. In National Lawyers 
Guild v. Brownell, 96 App. D.C. 252, 225 F. 2d 552, this 
Court said: 

When the Joint Anti-Fascist case was before this court 
we had held flatly that the Executive Order was valid 
and that it authorized the listing. If the Supreme Court 
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had been of opinion that the Attorney General has 
no power whatever to designate organizations Under 
the Executive Order, it seems to us the issue of a fac¬ 
tual basis for a listing would have been immaterial 
and that the Court would necessarily have said sd. In¬ 
stead, it remanded for such a factual determination. 

This ruling definitively settled the issues raised by Appel¬ 
lant’s first contention. 

Appellant is precluded from raising its remaining con¬ 
tentions, because, with full knowledge of the consequences 
under the Rules, it has ignored the administrative proce¬ 
dures which this Court expressly directed it to exhaust. 

It is a long settled rule of judicial administration that 
no one is entitled to judicial relief for a supposed or 
threatened injury until the prescribed administrative | rem¬ 
edy has been exhausted.” Myers v. Bethlehem Shipbuild¬ 
ing Corp., 303 U. S. 41, 50-51; Aircraft and Diesel v. Hxrsch, 
331 U. S. 752; Allen v. Grand Central Aircraft, 347 iCJ. S. 
535. The principle is founded upon the important! con¬ 
sideration that the exhaustion of an administrative retnedy 
may yield a result which will obviate the need for ai^y ju¬ 
dicial determination or render precise the exact scope of 
decision necessary. Aircraft and Diesel v. Hirsch, 331 iU. S. 
752, 772; Rescue Army v. Municipal Court of Los Angeles, 
331 U. S. 549, 568. 

Appellant now insists, in effect, that it may ignore these 
considerations; ' v rd that it was not required to obey this 
Court’s direction to exhaust the administrative process;and 
that its own default entitles it to be heard. The legal basis 
for its extraordinary contention, we confess, escape^ us. 
Certainly, “the theory of exhaustion of administrative rem¬ 
edies by default is without support in precedent or in rea¬ 
son.” Olinger v. Partridge, 196 F.2d 986, 987 (C.A. 9). 

The application of the considerations underlying thC ex¬ 
haustion rule to the facts here was made abundantly clear 
by this Court in National Lawyers Guild v. Brownell, 96 
App. D.C. 252, 225 F. 2d 552. There, this Court held j that 
an organization challenging the validity of the designation 
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program would have to pursue the available administra¬ 
tive remedies to their completion before seeking judicial 
relief. In that case, the Attorney General’s Rules of Pro¬ 
cedure and a Statement of Grounds and Interrogatories 
by which a proposed designation had been initiated were 
challenged on substantially similar grounds. Disposing of 
the questions sought to be raised, this Court noted that 
if an organization failed to contest the proposed designa¬ 
tion, it ripens into a determination. It further noted that 
unfair, burdensome or irrelevant interrogatories could be 
challenged by express objection. It fully considered the 
Guild’s arguments that the designation program was both 
substantively and procedurally invalid, as well as its argu¬ 
ments that it could not receive a fair hearing because the 
Attorney General had prejudged its case. 

To the charge of prejudgment this Court said: “. . . de¬ 
cision upon alleged prejudgment must await the presenta¬ 
tion of proof of effect.” 96 App. D.C. 252, 255, 225 F. 2d 
552, 555. And to the Guild’s arguments that it did not need 
to exhaust the administrative process, this Court answered, 
after a careful exegesis of the opinions of the Justices in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U. S. 123, that the prescribed administrative remedy must 
be pursued to the end. 

Appellant relies upon the fact that it has been finally 
designated to distinguish this appeal from the ruling in 
National Lawyers Guild v. Brownell, supra. But its designa¬ 
tion was not final at the time this Court instructed it to 
complete the administrative process. It will be recalled that 
this Court also ruled that appellant was not entitled to in¬ 
junctive relief while it exhausted the administrative proc¬ 
ess because the equities of the situation favored the public 
interest over appellant’s convenience. In effect, therefore, 
the Court recognized that appellant’s current designation 
was subject to a condition subsequent which might defeat 
its designation without need of further proceedings: i.e., 
the proffered administrative hearing. It was only after 
appellant frustrated the operation of this condition by its 
refusal to take part in the administrative process that its 


designation became final. The fact that the rejectee^ hear¬ 
ing was prescribed after appellant’s designation did hot, in 
these circumstances, excuse its failure to exhaust its admin¬ 
istrative remedy. Fahey v. Mallonee, 332 U. S. 245; I Home 
Loan Bank Board v. Mallonee, 196 F. 2d 336 (C.A. 9). 

We submit that appellant is in the same position [which 
the Guild occupied after it was instructed to complejte the 
administrative process by this Court. Indeed, this Court’s 
opinion sending this case back to the District Court clearly 
warned appellant of the consequences which could follow 
if it did not comply with the administrative procedures 
for contesting its designation. Yet, appellant has taken 
the view that, in some manner, it is an exception tp the 
rule which binds every other litigant. Its position ^eems 
to be that this Court’s warning was a bare formula ^hich 
it could obey or ignore at its discretion. But the consid¬ 
erations underlying the exhaustion rule, and this Court’s 
instruction that appellant must exhaust, are not fo be 
brushed aside at the organization’s convenience. It! was 
not appellant’s convenience but the necessities of judicial 
administration that required appellant to exhaust it$ ad¬ 
ministrative remedy. A litigant cannot ignore these neces¬ 
sities and still be permitted to raise grave legal and con¬ 
stitutional issues upon a record barren of any evidence that 
the administrative procedures complained of have been 
applied. 

In sum, the foregoing principles have been sustained 
many times in suits complaining of final administrative 
action affecting valuable legal interests. Thus, the j Su¬ 
preme Court has said that it is a sufficient answer to Con¬ 
tentions that ceiling price violations are unconstitutional 
that those complaining have failed to seek the administra¬ 
tive remedy open to them; Yakus v. United States ,1 321 
U.S. 414, 434; one who has failed to use selective serfvice 
procedures to challenge his draft classification cannot urge 
error in his classification in a criminal prosecution for draft 
violation. FaXbo v. United States, 320 U.S. 549; United 
States v. Palmer, 223 F. 2d 893 (C.A. 3); cf. Olingey v. 
Partridge, 196 F. 2d 986 (C.A. 9); questions which cc^uld 
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have been raised in a renegotiation proceeding before the 
Tax Court cannot be subsequently raised on review by the 
Supreme Court; Lichter v. United States, 334 U.S. 742, 792. 
See also First National Bank v. Weld County, 264 U.S. 450, 
454-6; Earnshaw v. United States, 146 U.S. 60; Young v. 
Higley, 95 App. D.C. 122, 220 F. 2d 487; Haas v. Overholser, 
96 App. D.C. 22, 223 F. 2d 314; Curtis v. Schaeffer, 137 F. 
Supp. 683. 

Appellant urges that Cole v. Young, 96 App. D.C. 379, 
381, 226 F. 2d 336, 339, is contrary to this clearly established 
principle. In that case the critical question was whether 
Cole’s dismissal under Executive Order 10450 was au¬ 
thorized by statute. In holding that his refusal to pursue 
the administrative remedies available to him still left this 
question open, this Court did not depart from the long- 
established rule that one who fails to exhaust his admin¬ 
istrative remedies is precluded from seeking review of the 
validity of the procedures he has rejected or the factual 
merits of the action taken against him. Obviously, one 
who has defaulted has no standing to challenge the con¬ 
stitutionality of rules governing a hearing procedure when 
those rules have never been applied to him because he has 
refused to take part in a hearing. Nor can he challenge 
the factual merits of a determination after he has rejected 
his right to contest that issue in the administrative pro¬ 
ceedings. 

Appellant’s reliance on Parker v. Lester, 227 F. 2d 708 
(C.A. 9) is equally misplaced. That case held that mer¬ 
chant seamen challenging the Port Security Program did 
not need to exhaust an administrative procedure that was 
found on its face to be procedurallv deficient. In National 
Lawyers Guild v. Brownell, supra, however, it was held 
that the administrative remedies challenged here must be 
exhausted. The rule to be applied in this case, in which 
final action has been taken by default, is simply a corollary 
to the rule in National Lawyers Guild that administrative 
remedies must be exhausted. If the Court will not hear a 
litigant before his administrative remedies have been ex¬ 
hausted, then he is precluded from judicial relief if he has 
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caused final action to be taken against him by default. 
Necessarily, the test for the two situations is the isame. 
Were it otherwise, a litigant remanded to his administra¬ 
tive remedy could simply refuse to take a further p^rt in 
the proceedings and thereby reduce the exhaustion require¬ 
ment to a nullity. 

Appellant’s contention that its designation is invaljid be¬ 
cause it was made without a hearing is, in view of it^ own 
conduct, without the slightest merit. Indeed, its contention 
is in direct conflict with the opinions of the Justices in 
Joint Anti-Fascist v. McGrath, 341 U.S. 123, who held that 
appellant’s designation was invalid for want of procedural 
due process. This Court has pointed out that it fallows 
from this view that “had such process been proffered in 
an administrative procedure, the rule that administrative 
remedies must be exhausted would have applied.”! Na¬ 
tional ■ Lawyers Guild v. Brownell, 96 App. D.C. 252* 256, 
225 F. 2d 552, 556. A fortiori, appellant’s rejection of the 
hearing forecloses its due process objection. Since the At¬ 
torney General’s Rules of Procedure permit a procedure 
in complete accord with the requirements of due process, 
National Lawyers Guild v. Brownell, supra; Bailey v. Rich¬ 
ardson, 86 App. D.C. 248, 182 F. 2d 46; United States v. 
Nugent, 346 U.S. 641, appellant’s refusal to submit to that 
proceeding was an abandonment of its constitutional ob¬ 
jection. Appellant cannot complain that it has been denied 
a due process hearing after it has deliberately rejected it. 

Similarly, appellant’s contention that the Attorney [Gen¬ 
eral has “prejudged” its case is foreclosed. The effect of 
such prejudgment could be demonstrated only in the admin¬ 
istrative hearing which the organization rejected, heed¬ 
less to say, its insinuation that the Attorney General vfould 
not fairly review its case is undeserving of serious j con¬ 
sideration.'. Cf. Tahus v. United States, 321 U.S. 414,j 434. 

In summary, appellant’s deliberate and willful refusal 
to exhaust the administrative procedures which were twice 
offered it; and its disregard of the mandate of this Qourt 
instructing it to exhaust its remedies preclude it fromi fur¬ 
ther judicial review of its designation. Its own behavior 
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has estopped it from complaining further in equity. The 
considerations underlying the exhaustion rule are clearly 
applicable to this case. Appellant cannot now ask this 
Court to set aside a determination it invited by its refusal 
to contest administratively. To hold otherwise would be 
to ignore long established principles of judicial administra¬ 
tion. 

CONCLUSION 

For the foregoing reasons the judgment of the District 
Court should be affirmed. 

Respectfully submitted, 

George Cochran Doub, 
Assistant Attorney General, 
Oliver Gasch, 

United States Attorney, 
Paul A. Sweeney, 

Edward H. Hickey, 

Howard E. Shapiro, 
Attorneys, Department of Justice. 
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APPENDIX 

Paragraph 3 of Part III of Executive Order 9835[ 

12 F. R. 1935 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of ejach 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney (gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subver¬ 
sive, or as having adopted a policy of advocating or jap¬ 
proving the commission of acts of force or violenc^ to 
deny others their rights under the Constitution of the United 
States, or as seeking to alter the form of government of ithe 
United States by unconstitutional means. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 13,185 


NATIONAL COUNCIL OF AMERICAN-SOVIET 
FRIENDSHIP, INC., ET AL, Appellants 

v. 

HERBERT BROWNELL, JR., Individually, and as 
Attorney General of the United States, et al., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


JOINT APPENDIX 


1 Filed June 29, 1948 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 2663- ’48 

National Council of American-Soviet Friendship, Inc. 
114 East 32nd Street 
New York 16, New York 

Denver Council of American-Soviet Friendship 
667 South Downing Street 
Denver 9, Colorado 



Witi-iam Howard Mklish 
126 Pierrepont Street 
Brooklyn, New York 

Richard Moeford 

114 East 32nd Street 
New York 16, New York 

Henry Pratt Fairchild 
230 East 48th Street 
New York, New York 

John A. Kingsbury 

Lavorika, Shady, New York 

M. Walter Pesman 

372 South Humboldt Street 
Denver, Colorado 

Corliss Lam on t 

450 Riverside Drive 
New York 27, New York 

Plaintiffs, 

vs. 

Tom C. Clark, individually and as Attorney General of the 
United States, Seth W. Richardson, individually and 
as Chairman of the Loyalty Review Board of the 
United States Civil Service Commission, George W. 
Alger, John Haelen Amen, Harry A. Bigelow, Aaron 
J. Brumbaugh, John Kirkland Clark, Clem W. 
Collins, Harry W. Colmery, Burton L. French, 
Meta Glass, Earl G. Harrison, Garrett Hoag, Wilbur 
i La Roe, Jr, Lawrence T. Lee, Arthur W. Mac Mahon, 
Charles E. Merriam, Henry Parkman, Jr, Murray 
Seasongood, Harry L. Shattuck, Mrs. Harper Sibley 
and James F. Twohy, individually and as members of 
the Loyalty Review Board of the United States Civil 
Service Commission, Defendants. 
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Complaint for Injunction and Declaratory Judgment 

The plaintiffs, National Council of American-Soviet 
Friendship, Inc., Denver Council of American-Soviet 
Friendship, William Howard Melish, Richard Morford, 
Henry Pratt Fairchild, John A. Kingsbury, M. Walter 
Pesman and Corliss Lamont complaining of the defendants, 
allege: 

2 I. JURISDICTION 

1. The jurisdiction of the Court in this action arises 
under sections 11-301, 11-305 and 11-306 of the District of 
Columbia Code, section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U.S. Code, Sec. 1009, and the Act of 
June 14, 1934, as amended, 28 U.S.C. Sec. 400. 

II. Purpose op Action 

2. This action is brought to enjoin the Attorney General 
from keeping in effect his designation of the National 
Council of American-Soviet Friendship, Inc. (hereinafter 
called the National Council) purportedly made pursuant to 
Executive Order 9835, the so-called Federal Loyalty Order, 
and to require him to strike the name of the National 
Council from any and all designations purportedly made 
under said Executive Order; to enjoin the Loyalty Review 
Board from publicizing and using such designations; and 
to obtain a declaratory judgment that such designation 
is unconstitutional and otherwise illegal and that Part III, 
Sec. 3, and Part V, Sec. 2f, of the Executive Order 9835 
are unconstitutional. 


UL Pasties 

A. Plaintiffs 

3. The National Council is a non-profit membership 
corporation, organized in February, 1943, and existing 
under the laws of New York. Its purpose is to strengthen 
friendly relations between the United States and the Union 


of Soviet Socialist Republics by disseminating to the 
American people educational material regarding the Soviet 
Union, by developing cultural relations between the peoples 
of the two nations, and by combatting anti-Soviet 
propaganda designed to disrupt friendly relations between 
the peoples of these nations and to divide the United 
Nations. The National Council has as affiliates a number 
of local Councils in various cities of the United States, 
which assist it in carrying out its objectives and program. 
Also affiliated with it and endorsers of its purposes are 
a large number of persons eminent in professional, cultural 
and social fields known as Sponsors of the National Council. 

4. The Denver Council of American-Soviet Friendship 
(hereinafter called the Denver Council) is an unincor¬ 
porated association located in the City of Denver, Colorado, 
affiliated with the National Council. 

3 5. The plaintiff, Rev. Howard Melish, is the 

Chairman of the National Council and a member of 
its Board of Directors. Said plaintiff is and has been for 
many years the Assistant Rector of the Church of the Holy 
Trinity in the Borough of Brooklyn, City of New York. 

6. The plaintiff, Rev. Richard Morford, is Executive 
Director of the National Council, a member of its Board 
of Directors and is employed by the National Council on 
a full-time basis. 

7. The plaintiff, Henry Pratt Fairchild, is Secretary 
and former Treasurer of the National Council and a 
member of its Board of Directors. He is Professor 
Emeritus of Sociology of New York University and a 
consultant to a commission of the Economic and Social 
Council of the United Nations, and an expert on popula¬ 
tion movements and a public lecturer. 

8. Plaintiff Dr. John A. Kingsbury has been a Sponsor 
since the inception of the National Council, became a 
member of the Board of Directors in January, 1948, and 
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subsequently became Treasurer of the National Council. 
He has held many positions of public importance, par¬ 
ticularly in the field of charitable endeavor and public 
health. He has been Commissioner of Public Charities for 
the City of New York, Director of the American Red Cross 
in France (1918), Director of Extension Work, Army 
Educational Corps with rank of Brigadier General, 
Executive Director of Milbank Memorial Fund, and Ad¬ 
ministrative Consultant to the heads of the Work Progress 
Administration and National Youth Administration (1935- 
1939). For many years he has been an author and 
lecturer and has an outstanding reputation, national and 
international, in his professional field. 

9. Plaintiff M. Walter Pesman has been the Chairman 
of the Denver Council and \is presently a member of its 
Executive Board. He is a landscape architect and land 
planner, whose services haveVbeen in demand as a con¬ 
sultant on public landscape anayplanning projects and has 
frequently taught courses in his professional field in a 
number of universities. He is widely-known as a speaker 
and lecturer. 

10. Plaintiff Corliss Lamont, was formerly Chairman 
of the National Council and is presently a member of the 
Board of Directors. He is a well-known author and 
lecturer. 

4 11. Since its inception in February, 1943, the 

National Council has carried on programs of educa¬ 
tional activities in the furtherance of its objectives, 
through the exercise of speech, press, assembly, association 
and petition, as more particularly set forth in paragraphs 
14 to 19 hereof. 

B. Defbndaitts 

12. Defendant Tom C. Clark is the Attorney General 
of the United States and has his principal office in the 
District of Columbia. 
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13. 'Defendant Seth W. Richardson is the Chairman of 
the Loyalty Review Board of the Civil Service Commission, 
and defendants George W. Alger, John Harlan Amen, 
Harry A. Bigelow, Aaron J. Brumbaugh, John Kirkland 
Clark, Clem W. Collins, Harry W. Colmery, Burton L. 
French, Meta Glass, Earl G. Harrison, Garrett Hoag, 
Wilbur La Roe, Jr., Lawrence T. Lee, Arthur W. 
Mac Mahon, Charles E. Merriam, Henry Parkman, Jr., 
Murray Seasongood, Harry L. Shattuck, Mrs. Harper 
Sibley and James F. Twohy, are the other members of that 
Board. The Loyalty Review Board has its principal office 
in the District of Columbia. 

IV. Activities of Plaintiffs and Rights Affected 

14. The National Council has caused to be prepared 
numerous exhibits dealing with various aspects of life in 
the Soviet Union. These exhibits consist of posters, water 
colors, photographs, other art material and models of 
various kinds all accompanied by suitable texts. The 
National Council also exhibits Soviet newspaper and book 
collections. These exhibits were widely circulated through¬ 
out the United States in cooperation with leading museums, 
libraries, schools and colleges. On occasion exhibits of 
similar material depicting life and culture in the United 
States were prepared and transported to the Soviet Union 
for exhibition purposes. 

15. The National Council has prepared and caused to 
be published, sold and circulated numerous pamphlets 
dealing with various aspects of life in the Soviet Union 
and Studies on international relations involving the Soviet 
Union and the United States. It has also published state¬ 
ments of leading Americans and Soviet citizens including 
those of high standing in governmental, diplomatic, 
military, industry and trade union fields, dealing with 
relations between the Soviet Union and the United States, 
and stressing as a central theme the need for the develop¬ 
ment of American-Soviet friendship as a prime requisite 


for world peace. It has issued many press releases 
5 . on these various subjects. The National Council 
has sold and circulated many books and pamphlets, 
published in the United States by persons not connected 
with the National Council. The National Council has par¬ 
ticipated in the distribution of motion picture films and 
other photographic material dealing with life and culture 
in the Soviet Union. It has issued factual material and 
analyses answering anti-Soviet propaganda designed to 
disrupt American-Soviet relations and to divide the United 
Nations. 

16. The National Council has maintained a speakers 
bureau, providing speakers for many meetings held 
throughout the United States. The addresses of these 
speakers covered a wide variety of subjects such as: Soviet 
culture and science, the nationalities of the Soviet Union, 
mother and child care, the economic, educational and 
political structure of the Soviet Union and American- 
Soviet relations. Such speakers on occasion spoke directly 
under auspices of the National Council, at other times 
under auspices of affiliates including the Denver Council. 
Addresses were delivered before colleges, womens groups, 
nationality groups, churches and service clubs including 
the Kiwanis, Rotary and Chamber of Commerce. 

17. The National Council has conducted, initiated, 
sponsored and cooperated in numerous public meetings 
and discussions dealing with various aspects of Soviet life 
and American-Soviet cooperation, including public mass 
meetings attended by thousands of persons, at which high 
ranking government, diplomatic and military officials of 
the United States, and the U.S.S.R., leading American 
business men, trade union officials, and others prominent 
in public life have delivered addresses on the subject of 
American-Soviet relations. On occasion such meetings 
were broadcast on national and local radio hook-ups. 
Messages to the meetings were received from important 
persons in public life, including Presidents of the United 
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States. At such meetings, resolutions were adopted peti¬ 
tioning for governmental action in the field of American- 
Soviet relations based on the exigencies of the particular 
occasion. 

18. The National Council has initiated and sponsored 
a number of professional, scientific and cultural com¬ 
mittees, participated in by outstanding American in¬ 
dividuals in particular fields, including committees on 
music, art, dance, architecture, theatre, science and educa¬ 
tion, and a special committee of women. These committees 
have held numerous educational meetings, forums, con¬ 
ferences, concerts and art exhibitions, which were 

6 i widely attended, at which various aspects of 
American and Soviet culture were discussed and 
considered and at which, on occasion, American govern¬ 
mental officials participated. On occasion these com¬ 
mittees, aided directly by the executive staff of the National 
Council, sponsored the exchange of artists and experts 
and of cultural and scientific material between the United 
States and the Soviet Union, published such material in 
the United States, and caused messages to be exchanged 
between such groups and individuals in each country as 
tokens of understanding and friendship. Two of these 
committees, namely: the committees on science and music, 
have for some time existed independently of the National 
Council. 

19. The National Council has from time to time pub¬ 
lished various publications, entitled “The Reporter”, 
“Facts” and “Report-on-the-News”. These publications 
have provided facts concerning the life and activities of 
the people of the Soviet Union. They have provided also 
analyses and comment upon current American Soviet rela¬ 
tions. Their purposes have been to increase understanding 
of the Soviet Union and to achieve an American policy 
for peace based on American-Soviet cooperation thus safe¬ 
guarding the interests and security of the people of the 
United States. 
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20. The National Council still is engaging in, and in¬ 
tends to continue, the activities described in the preceding 
paragraphs hereof. 

21. In connection with the activities hereinbefore set 
forth, the National Council has expended large sums up 
to approximately $100,000 per annum. The expenditures 
include the payment of a staff, maintenance of its office, 
the praparation and publication of its pamphlets and other 
literature, the preparation of its exhibits, conduct of its 
mass meeting, conferences, forums and other expenditures 
to facilitate the exercise of the constitutional rights 
described in paragraph 11 hereof. The money required 
to carry on the said activities was generally received by 
direct public appeal and contribution from American 
organizations and individuals who were in sympathy with 
the objectives of the National Council and, in very sub¬ 
stantial amount, through collection and solicitations at the 
meetings and other events hereinbefore described as well 
as through large public dinners at which addresses were 
made on the subject of American-Soviet relations and on 
the need for supporting the educational activities of the 
National Council. 

7 22. All the plaintiffs herein, and the members of 

the National Council and of the Denver Council 
have participated in activities of the National Council, and 
in exercise of the rights described in paragraph 11 hereof, 
and in contributing and soliciting the funds expended by 
the National Council in connection therewith and intend 
to continue such participation. The officers and members 
of the Denver Council participate particularly in 
activities of the kind heretofore described within Denver 
and its vicinity, and obtained support and financial 
assistance from the public in that area. 

23. In all its activities the National Council has sought 
to further the best interests of the American people by 
lawful, peaceful and constitutional means. It has never 



in any way engaged in any conduct or activity which pro¬ 
vides any basis for it to be designated as “totalitarian, 
fascist, communist or subversive, or as having adopted a 
policy of advocating or approving the commission of acts 
of force or violence to deny others their rights under the 
Constitution of the United States, or as seeking to alter 
the form of government of the United States by uncon¬ 
stitutional means”. 

8 V. Acts of Defendants Complained of 

24. On or about March 25, 1947, the President of the 
United States issued Executive Order No. 9835, which is 
still outstanding. 

25. Said Executive Order provides generally, for 
“loyalty investigations” of civilian employees in the Ex¬ 
ecutive Branch of the Federal Government and of appli¬ 
cants for civil employment in the Executive Branch of 
the Federal Government. 

26. Part III, section 1 of said Executive Order No. 
9835 provides for the establishment of a Civil Service 
Commission Loyalty Review Board and pursuant thereto 
such a Board was established and the chairman and mem¬ 
bers thereof appointed by the President of the United 
States on or about November 8, 1947, all being defendants 
herein. 

27. Part HE, section 3 of Executive Order provides: 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subver¬ 
sive, or as having adopted a policy of advocating or ap¬ 
proving the commission of acts of force or violence to deny 
others their rights under the Constitution of the United 


States, or as seeking to alter the form of government of the 
United States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate such in¬ 
formation to all departments and agencies. 

28. Part V, section 2 provides in part as follows: 

2. Activities and associations of an applicant or em¬ 
ployee which may be considered in connection with the 
determination of disloyalty may include one or more of the 
following: 

• • • • 

f. Membership in, affiliation with or sympathetic asso¬ 
ciation with any foreign or domestic organization, asso¬ 
ciation, movement, group or combination of persons, desig¬ 
nated by the Attorney General as totalitarian, fascist, 
communist or subversive, or as having adopted a policy 
of advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or as seek¬ 
ing to alter the form of government of the United States 
by unconstitutional means. 

29. On or about November 24, 1947, and again on or 
about May 28,1948, the defendant, Tom C. Clark, furnished 
to the Loyalty Review Board a list of organizations pur¬ 
portedly designated by him under Part m, section 3 of 
Executive Order No. 9835. Included in the list was the 
plaintiff, the National Council. 

9 30. The National Council never received any ad¬ 

vance notice that it would be listed as aforesaid. 
The listing by the Attorney General did not in any way 
indicate in which of the various categories of Part m, 
section 3 of the Executive Order of the National Council 
was deemed to fall thus failing to comply with the provi¬ 
sions of the Executive Order. 

31. The defendant, Tom C. Clark, listed the National 
Council as aforesaid without making an “appropriate in- 
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vestigation and determination”, as required by Part HI, 
section 3 of the Executive Order. 

32. On December 6, 1947, and again on December 22, 
1947, and on January 23, 1948, the National Council re¬ 
quested of defendant, Tom C. Clark, in writing that he 
furnish the particulars on which he had based his con¬ 
clusions and that he afford the National Council a public 
hearing at which it could refute his unfounded charges. 
On February 10, 1948, the Assistant to the Attorney Gen¬ 
eral replied as follows: 

Reverend William Howard Melish 
National Chairman 

National Council of American-Soviet Friendship, Inc. 

114 East 32nd Street 
New York 16, New York 

Dear Reverend Melish: 

This will acknowledge your various letters to the At¬ 
torney General with respect to the designation of your or¬ 
ganization as within Executive Order No. 9835. 

You will observe that the Executive Order contains 
neither provision nor authorization for any of the pro¬ 
cedural steps to which you have referred. 

Yours sincerely, 

(Signed) Peyton Ford 

The Assistant to the 
Attorney General 

33. On or about December 4,1947, and again on or about 
May 28, 1948, the Loyalty Review Board unlawfully re¬ 
leased for publication in the press of the nation the afore¬ 
said listings of the Attorney General, which included the 
name of the National Council. These listings received 
wide and repeated publicity in practically every news¬ 
paper in the country and in magazines and on the radio. 


34. The aforesaid listings have been used by numerous 
commentators and editorial writers, addressing millions 
of people by press and radio, to injure the reputation of 
the National Council, its officers and members. These 
persons have, using these listings as their basis, repeatedly 

declared through such media that the National Coun- 
10 cil has been officially found to be “subversive” and 
“disloyal” and as advocating the overthrow of the 
government by “force and violence”. 

35. The aforesaid actions of the defendants have been 
arbitrary, capricious, contrary to law, in excess of stat¬ 
utory right and authority. Such actions have violated the 
rights of the plaintiffs guaranteed by the First and Fifth 
Amendments to the Constitution and are contrary to the 
Ninth and Tenth Amendments. 

36. Part III, section 3 and Part V, section 2 of the Exec¬ 
utive Order 9835, on their face and as construed and ap¬ 
plied, violate the First, Fifth, Ninth and Tenth Amendments 
to the Constitution, constitute an invalid delegation of 
power and provide for an unconstitutional imputation of 
guilt by association and under vague standards. The 
Executive Order permits and encourages the Attorney 
General to outlaw and stigmatize organizations, frustrate 
their work and punish their members, depending solely 
on his whim and caprice. 

VI. The Damage 

37. As a result of the aforesaid actions of the defend¬ 
ants, the plaintiffs have been subjected to vilification and 
vituperation, have been damaged in their personal and 
professional reputations, have had theiT right to speak and 
assemble and to carry on their activities obstructed and 
hampered, have had their right to work with and for the 
National Council and its objectives, seriously impaired 
and have suffered great pecuniary loss. 
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38. The National Council and the Denver Council and 
its other local councils have, as a result of the aforesaid 
actions of the defendants, lost numerous members, officers 
and sponsors; lost public support; lost contributions; lost 
attendance at meeting; lost circulation of their publica¬ 
tions; lost acceptance by colleges, schools and organiza¬ 
tions of their exhibits and other material; have been denied 
meeting places; have been denied radio time. The Na¬ 
tional council and the Denver Council are unable to get 
members and support from federal employees, whose em¬ 
ployment would be jeopardized by such membership or 
support. The work and activities of the National Council 
have been seriously frustrated and unduly burdened there- 
by. 

39. As a result of the aforesaid activities of the defend¬ 
ants, and the publicized demand by Senator Ball of Min¬ 
nesota based on the aforesaid listings of defendant Clark, 
the TJ. S. Treasury Department notified the National Coun¬ 
cil and the public generally, including past and 

11 prospective contributors to the National Council, 
that the Treasury would no longer recognize that 
the National Council, its affiliates, and contributors were 
entitled to tax exemption because of the educational pur¬ 
poses to which it was devoted. As a result, the National 
Council and its affiliates have lost large sums of money 
which they would otherwise have received as contributions. 
The right of contributors to continue to claim and receive 
tax exemption has been unduly burdened. 

40. As a result of the aforesaid activities of the defend¬ 
ants, the individual plaintiffs who, as leaders of the 
National Council, are inevitably identified with the de¬ 
fendant Clark’s aforesaid listings, have in addition to in¬ 
curring the damages heretofore recited, been damaged as 
follows: 

(a) Plaintiff Rev. Melish has been attacked by the vestry 
of his congregation who have sought support of the con- 


gregation in seeking his removal as Assistant Rector of 
the Church of the Holy Trinity, based on the listings of 
the National Council by the Attorney General, and his con¬ 
gregation is involved in a violent, bitter and high publi¬ 
cized controversy concerning this effort to remove him. 

(b) Plaintiff Richard Morford has been hampered in the 
performance of his duties as the chief executive officer 
of the National Council and his right to perform his em¬ 
ployment, from which he receives his livelihood, free from 
the stigma arising from the listings of the National Coun¬ 
cil aforesaid. 

(c) Plaintiff Henry Pratt Fairchild has had his prestige 
and standing as a lecturer impaired and has lost bookings 
and suffered cancellations. Many organizations fear to 
use his services because of the aforesaid listings. He has 
thus suffered considerable financial damage. 

(d) The demand for plaintiff Kingsbury as a lecturer 
on public health and welfare matters has been greatly im¬ 
paired. 

(e) Plaintiff M. Walter Pesman has been deprived of a 
number of commissions from public bodies as a landscape 
architect and land-planner, has had various contracts for 
his services cancelled, and has lost his teaching position at 
the University of Denver. Various of his speaking en¬ 
gagements have been cancelled. His livelihood has been 
seriously jeopardized and threatened. 

(f) The acceptance by the public of plaintiff Corliss 
Lamont as a lecturer and authority in his specialized fields 
has been impaired. 

12 41. As a result of the aforesaid activities of the 

defendants, all individual plaintiffs and all members 
and supporters of the National Council and the Denver 
Council have been deprived of their right to associate in the 
activities of the National Council free from the taint im¬ 
posed by the defendants by the listings aforesaid, and they 
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have also had impaired their opportunities for public and 
private employment. A number of the individual plain¬ 
tiffs herein have been employed by the United States gov¬ 
ernment and by various state and governmental author¬ 
ities. Because of their expert professional knowledge, 
said plaintiff had reasonable expectancy of similar em¬ 
ployment in the future which expectancy has been im¬ 
paired if not destroyed by the actions of the defendants. 

42. As a result of the aforesaid acts of the defendants, 
the plaintiffs have suffered, are suffering and will con¬ 
tinue to suffer, serious and irreparable injuries for none of 
which do they have an adequate remedy at law. 

VII. Belief Sought 

Wherefore, plaintiffs demand: 

(1) That the defendant Tom C. Clark, individually and 
as Attorney General, be enjoined from keeping in effect 
the listing or designation of the National Council pur¬ 
portedly made pursuant to Executive Order 9835. 

(2) That the said defendant be enjoined from making 
under said Executive Order, any designation with respect 
to the National Council, the Denver Council or its other 
affiliates. 

(3) That the said defendant be ordered to notify the 
Loyalty Review Board that membership in or affiliation 
with the National Council by federal employees cannot be 
considered by the Board as relevant to matters within 
its jurisdiction. 

(4) That all the defendants be enjoined from taking 
any action which may be based upon the inclusion of the 
National Council’s name in any listings or designations 
under Executive Order 9835. 

(5) That the defendants be ordered to release publicly 
a statement that the name of the National Council has been 


withdrawn from the aforesaid listing of the Attorney Gen¬ 
eral 

13 (6) That a declaratory judgment be entered de¬ 
claring the aforesaid actions of the defendants 

illegal, and further declaring that Part III, section 3 and 
Part V, section 2 of Executive Order 9835 are uncon¬ 
stitutional. 

(7) And such other and further relief as may appear 
just and proper. 

14 Filed Aug. 23,1951 

Answer 

Defendants, by their attorneys, Holmes Baldridge, Assist¬ 
ant Attorney General, and George Morris Fay, United 
States Attorney, answer the complaint herein as follows: 

First Defense 

1. Defendants deny each and every allegation of para¬ 
graph “1” of the complaint. 

2. Paragraph “2” of the complaint contains conclusions 
of law which require no answer and in so far as an answer 
is required, defendants deny each and every allegation con¬ 
tained in said paragraph. 

3. Defendants allege that they are without knowledge or 
information sufficient to form a belief as to the truth of 
the allegations contained in paragraph “3” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 11,14,15, 16, 17, 18, 19, 
21 and 22 of the complaint or any of them, do not constitute 
a true statement, complete in every material respect as 
to the nature, policy and activities of the plaintiff, National 
Council 
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15 4. Defendants admit the allegations contained in 

paragraph “4” of the complaint. 

5. Defendants, upon information and belief, admit that 
the plaintiff William Howard Melish is an officer of the 
plaintiff National Council, but defendants have no knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations of paragraph “5” of 
the complaint. 

6. Defendants, upon information and belief, admit that 
the plaintiff Richard Morford is an officer of the plaintiff 
National Council, but defendants have no knowledge or 
information sufficient to form a belief as to the truth of 
the remaining allegations of paragraph “6” of the com¬ 
plaint. 

7. Defendants, upon information and belief, admit that 
the plaintiff Henry Pratt Fairchild is an officer of the 
plaintiff National Council, but defendants have no knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations contained in paragraph 
“7” of the complaint. 

8. Defendants, upon information and belief, admit that 
the plaintiff Dr. John A. Kingsbury is an officer of the 
plaintiff National Council, but defendants have no knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations contained in paragraph 
“8” of the complaint. 

9. Defendants, upon information and belief, admit that 
the plaintiff M. Walter Pesman is an officer of the plaintiff 
National Council, but defendants have no knowledge or 
information sufficient to form a belief as to the truth of 
the remaining allegations contained in paragraph “9” 
of the complaint. 

10. Defendants, upon information and belief, admit that 
the plaintiff Corliss Lamont is an officer of the plaintiff 
National Council but defendants have no knowledge 
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16 or information sufficient to form a belief as to the 
truth of the remaining allegations contained in para¬ 
graph “10” of the complaint. 

11. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “11” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 14, 15, 16, 17, 18, 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement in every material respect as to 
the nature, policy, and activities of the plaintiff, National 
Council. 

12. Answering paragraph “12” of the complaint, the 
defendants aver that J. Howard McGrath has succeeded 
Tom C. Clark, named as defendant herein as the Attorney 
General of the United States, has been substituted as de¬ 
fendant in place and stead of Tom C. Clark, and has his 
principal office in the District of Columbia, and except 
as so admitted, defendants deny each and every other 
allegation contained in said paragraph “12”. 

13. Answering paragraph “13” of the complaint, de¬ 
fendants aver that Hiram Bingham is Chairman of the 
Loyalty Review Board of the United States Civil Service 
Commission, Burton L. French and Harry W. Blair are 
Vice Chairmen, and George W. Alger, John H. Amen, 
Bradford Bosley, John Kirkland Clark, Philip O. Coffin, 
Clem W. Collins, Harry W. Colmery, Edwin A. Cottrell, 
Mrs. Catharine Pratt Field, Dr. Meta Glass, Paul M. 
Hebert, Marshall B. Henshaw, Garrett S. Hoag, Laurence 
F. Lee, Frank Midkiff, Henry Reining, Jr., Murray Season- 
good, Henry L. Shattuck, Gregg M. Sinclair, Andrew Steers, 
James F. Twohy, Eliot Wadsworth and Leonard D. White 
are the other members of said Board, that Hiram Bingham, 
Harry W. Blair and Eliot Wadsworth are residents of the 
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i District of Columbia, and the Board is located in the 
17 District of Columbia. Except as admitted in this 
' averment, defendants deny each and every allegation 
contained in paragraph “13” of the complaint. 

14. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph “14” of the com¬ 
plaint, and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 15, 16, 17, 18, 
19, 21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy, and activities of the plaintiff 
National Council. 

15. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “15” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 16, 17, 18, 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy, and activities of the plaintiff 
National Council. 

16. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “16” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 17, 18, 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy, and activities of the plaintiff 
National Council. 


18 17. Defendants allege that they are without knowl¬ 

edge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph “17” 
of the complaint, and defendants further aver, upon in¬ 
formation and belief, that the allegations contained in said 
paragraph, whether true or false, whether taken separately 
or together with the allegations of paragraphs 3, 11, 14, 
15, 16, 18, 19, 21 and 22 of the complaint, or any of them, 
do not constitute a true statement complete in every mate¬ 
rial respect as to the nature, policy, and activities of the 
plaintiff National Council. 

18. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “18” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 16, 17, 19, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy and activities of the plaintiff 
National Council. 

19. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “19” of the 
complaint, and defendants further aver, upon information 
and belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 16, 17, 18, 
21 and 22 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature, policy and activities of the plaintiff 
National Council. 

20. The defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph “20” of the complaint. 
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19 21. Defendants allege that they are without knowl¬ 

edge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph “21” 
of the complaint, and defendants further aver, upon in¬ 
formation and belief, that the allegations contained in said 
paragraph, whether true or false, whether taken separately 
or together with the allegations of paragraphs 3, 11, 14, 
15, 16, 17, 18, 19 and 22 of the complaint, or any of them, 
do not constitute a true statement complete in every mate¬ 
rial respect as to the nature, policy and activities of the 
plaintiff National Council. 

22. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph “22” of the com¬ 
plaint^ and defendants further aver, upon information and 
belief, that the allegations contained in said paragraph, 
whether true or false, whether taken separately or together 
with the allegations of paragraphs 3, 11, 14, 15, 16, 17, 18, 

19 and 21 of the complaint, or any of them, do not con¬ 
stitute a true statement complete in every material respect 
as to the nature or policy of the plaintiff National Council. 

23. Defendants deny each and every allegation contained 
in paragraph “23” of the complaint. 

24. Defendants admit the allegations of paragraph “24” 
of the complaint. 

25. Defendants admit the allegations of paragraph “25” 
of the complaint. 

26. Defendants admit the allegations of paragraph “26” 
of the complaint, except that defendants aver that only 
such persons as are now officers or members of the Loyalty 
Review Board and reside in the District of Columbia, can be 

made defendants herein, and defendants further aver 

20 that of the present officers and members of said 
Board only Hiram Bingham, Chairman, Harry B. 

Blair, Vice-Chairman, Philip 0. Coffin, member, and Harry 
W. Blair, member, reside in the District of Columbia. 
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27. Defendants admit that Part III, Section 3 of Execu¬ 
tive Order 9835 contains the excerpts set forth in paragraph 
“27” of the complaint, and for the legal significance thereof, 
refer to the full text of said order, a copy of which is 
attached hereto, marked Exhibit I, and made a part hereof. 

28. Defendants admit that Part V, Section 2(f) of Execu¬ 
tive Order 9835 contains the excerpts set forth in paragraph 
“28” of the complaint, and for the legal significance thereof, 
refer to the full text of said order. 

29. Defendants admit the allegations contained in para¬ 
graph “29” of the complaint, and defendants further aver 
that after appropriate investigation and determination, 
Tom C. Clark, then Attorney General of the United States, 
acting under authority of Executive Order 9835, on the 
basis of information in his possession, including confiden¬ 
tial investigative reports of the Federal Bureau of Investi¬ 
gation, and upon the recommendation of the Solicitor 
General, the Assistant Attorney Generals, and the Assistant 
Solicitor General, and a careful study of all, designated the 
plaintiff as a subversive organization within the meaning of 
Section 3, Part III of Executive Order 9835 and trans¬ 
mitted such designation to Seth W. Richardson, then Chair¬ 
man of the Loyalty Review Board of the United States 
Civil Service Commission, in a letter dated November 24, 
1947. A true, copy of said letter is attached hereto, marked 
Exhibit II, and made a part hereof. 

21 30. The defendants deny each and every allegation 

contained in paragraph “30” of the complaint, ex¬ 
cept that they admit that the plaintiff National Council 
never received any advance notice that it would be des¬ 
ignated as a subversive organization. 

31. The defendants deny each and every allegation of 
paragraph “31” of the complaint. 

32. The defendants admit the allegations of paragraph 
“32” of the complaint. 
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33. Answering paragraph “33” of the complaint, defend¬ 
ants aver that Seth W. Richardson, then Chairman of the 
Loyalty Review Board of the United States Civil Service 
Commission, acting under the authority of Executive Order 
9835 by a letter of December 4, 1947, disseminated a copy 
of said letter of November 24, 1947 from the Attorney 
General to various executive departments and agencies of 
the Government of the United States, and the Loyalty 
Review Board caused the list of organizations designated 
in said letter of November 24, 1947, to be published in 13 
Federal Register 1471-1473, on March 20, 1948. A true 
copy of the letter of December 4, 1947 is attached hereto, 
marked Exhibit III, and made a part hereof. Except as 
admitted in this averment, defendants deny each and every 
allegation contained in paragraph “33” of the complaint. 

34. The defendants have no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph “34” of the complaint. 

35. Defendants deny each and every allegation contained 
in paragraph “35” of the complaint. 

36. Defendants deny each and every allegation contained 
in paragraph “36” of the complaint. 

22 37. Defendants, upon information and belief, deny 

each and every allegation contained in paragraph 
“37” of the complaint. 

38. Defendants have no knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations of 
paragraph “38” of the complaint. 

39. Defendants have no knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations 
contained in paragraph “39” of the complaint. 

40. Defendants, upon information and belief, deny each 
and every allegation contained in paragraph “40” of the 
complaint. 
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41. Defendants, upon information and belief, deny each 
and every allegation contained in paragraph “41” of the 
complaint. 

42. Defendants, upon information and belief, deny each 
and every allegation contained in paragraph “42” of the 
complaint. 

43. Defendants deny each and every allegation contained 
in the complaint, not hereinbefore specifically admitted or 
denied. 

Second Defense 

44. The Court lacks jurisdiction over the subject matter 
of the action set forth in the complaint. 

Third Defense 

45. The complaint fails to state a claim upon which any 
relief can be granted against the defendants or any of 
them individually or in their respective official capacities. 

Fourth Defense 

46. The designation of the plaintiff as a subversive or¬ 
ganization within the meaning of Part II of Execu- 

23 tive Order 9835 was made at the direction of the 
President of the United States for the sole purpose 
of advising him with respect to the hiring and tenure of 
employees in the executive branch of the Federal govern¬ 
ment, a matter wholly within executive discretion and not 
subject to judicial review. The designation was made 
after appropriate investigation and determination and 
was based upon information in the possession of the At¬ 
torney General, including confidential investigative reports 
of the Federal Bureau of Investigation, and upon the rec¬ 
ommendations of the Solicitor General, including confi¬ 
dential investigative reports of the Federal Bureau of 
Investigation, and upon the recommendations of the Soli¬ 
citor General, the Assistant Attorneys General, the Assist- 
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ant Solicitor General, and a careful study of all by the 
Attorney General. The said designation was first made 
by Tom C. Clark, as Attorney General of the United States, 
and after re-examination the said designation has been 
affirmed and maintained by J. Howard McGrath, successor 
to Tom C. Clark, as Attorney General of the United States. 
Said designation is a valid exercise of the constitutional 
and statutory authority of the Attorney General, and pur¬ 
suant to Executive Order 9835. 

47. By virtue of the facts set forth herein, the designa¬ 
tion of the plaintiff organization as subversive within the 
meaning of, and pursuant to Article III, Section 3 of 
Executive Order 9835 was in complete conformity with all 
applicable and controlling statutes, executive orders, rules 
and regulations, and was not in violation of any provision 
of the Constitution or laws of the United States. 

24 Wherefore, the defendants respectfully pray that 
this complaint be dismissed and judgment be en¬ 
tered for the defendants with costs and disbursements. 


26 Filed July 21, 1955 

Defendants' Motion to Dismiss or, in the Alternative, for 

Summary Judgment 

Now come the defendants and upon the pleadings, af¬ 
fidavits, motions and orders heretofore filed herein, the 
attached affidavit of Assistant Attorney General William F. 
Tompkins, Internal Security Division, Department 

27 of Justice, and the exhibits annexed hereto, re¬ 
spectfully move that this Court dismiss this action 

for failure to state a claim upon which relief can be 
granted or, in the alternative, for summary judgment on 
the ground that there is no genuine issue as to any ma¬ 
terial fact and the defendants are entitled to judgment as 
a matter of law. 


In support of this motion, the Court is respectfully re¬ 
ferred to defendants ’ accompanying memorandum of points 
and authorities. 


28 Filed Jul. 21,1955 

EXHIBIT I 

Relevant Docket Chbonology 
National Council of American-Soviet Friendship, Inc. 

v. 

Brownell, Et Al., 

Civil No. 2663-48: 

1. July 9, 1951—Order of Supreme Court mandate re¬ 

storing cause to docket 

2. Aug. 23, 1951—Defendants’ answer with supporting 

exhibits. 

3. Dec. 12, 1951—Plaintiff’s motions for a preliminary 

injunction, for judgment on the pleadings or, in the 
alternative, for summary judgment with support¬ 
ing affidavit 

4. Dec. 28, 1951—Defendants’ motion for summary judg¬ 

ment with affidavit in support thereof and in opposi¬ 
tion to plaintiff’s motions of December 12, 1951. 

5. Feb. 26, 1952—Defendants’ affidavit in opposition to 

plaintiff’s motion for a preliminary injunction. 

6. Apr. 23, 1952—Memorandum Opinion concluding that 

all aforementioned motions should be dismissed 
pending trial. 

7. July 2, 1952—Order denying plaintiff’s motion for a 

preliminary injunction. 

8. July 31, 1952—Plaintiff’s notice of appeal. 

9. Sept. 3, 1952—Order granting plaintiff’s motion for 

extension of time to file record until October 20, 
1952. 
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10. Oct 15, 1952—Order granting plaintiff's motion for 

extension of time to file record until October 29, 
1952. 

11. Oct 29, 1952—Record filed. 

12. Dec. 1, 1952—Order on motion by appellant author¬ 

izing the Clerk to transmit the transcript of record 
i to the Supreme Court; and further order extend- 
! ing time for filing appellant's brief to 30 days after 
the disposition of the Supreme Court of the peti¬ 
tion for writ of certiorari which appellant states will 
be filed in that Court. 

13. Jan. 23, 1953—Petition for writ of certiorari filed. 

14. Mar. 12, 1953—Certiorari denied. 

29 15. Apr. 3, 1953—Order on motion by appellant ex¬ 

tending time for filing appellant's brief to and in¬ 
cluding April 29, 1953. 

16. Apr. 6, 1953—Order on motion by appellant substi¬ 

tuting Herbert Brownell, Jr., Attorney General of 
the United States, in place and stead of James P. 
McG-ranery as appellee. 

17. Apr. 29, 1953—Consolidated brief and consolidated 

joint appendix filed. 

18. Aug. 25, 1953—Order denying appellees’ motion to 

! dismiss as moot without prejudice to a renewal at 
the hearing on the merits. 

19. Nov. 17, 1953—Motion by defendants to dismiss the 

case as moot and points and authorities in support 
therewith with nine attached exhibits filed. 

20. Nov. 20, 1953—Order by the Court of Appeals post¬ 

poning hearing of the appeal from the denial of 
a motion for preliminary injunction in No. 11,592 
to such time as the business of the Court will permit. 

21. Nov. 27, 1953—Stipulation of counsel to extend time 

within which plaintiffs may file opposition to mo¬ 
tion to dismiss to and including December 4, 1953. 

22. Dec. 4, 1953—Opposition to defendant’s motion to dis¬ 

miss filed by plaintiffs. 
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23. April 6, 1954—Order by Judge Curran granting the 

motion to dismiss upon the ground that the cause 
is moot. 

24. April 22, 1954—“Memorandum” filed in the Court of 

Appeals calling to the attention of the Court the 
District Court’s April 6, 1954 order of dismissal. 

25. April 27, 1954—“Notice of Appeal” from April 6, 

1954 order filed by plaintiffs. 

26. April 30, 1954—Order by Court of Appeals vacating 

its judgment, and suspending the promulgations of 
its opinion, entered April 29, 1954 in the appeal 
from the denial of the preliminary injunction, until 
the further order of the Court. 

27. June 1, 1954—Order by Judge Curran extending time 

for filing record on appeal to and including July 6, 
1954. 

28. June 7, 1954—Order by Court of Appeals that appel¬ 

lants file forthwith the record on appeal from the 
order entered in the District Court on April 6, 1954 
and that the parties show cause by June 14, 1954 
why the appeal from the April 6, 1954 order should 
not be consolidated with the appeal from the denial 
of the preliminary injunction. 

30 29. June 10, 1954—Joint designation of record on 

appeal filed. 

30. Aug. 5, 1954—Opinion and mandate of the Court of 

Appeals (filed in the District Court on Oct. 19,1954) 
affirming the denial of the preliminary injunction, 
reversing the granting of the motion to dismiss the 
cause as moot and giving the plaintiffs-appellants 
ten days from the date of the District Court’s order 
upon remand within which to avail themselves of 
their administrative remedy. 

31. March 7, 1955—District Court’s “Order on Mandate” 

that the mandate of the Court of Appeals be made 
the order of the District Court and that the Order of 
April 6, 1954 dismissing the cause as moot be 
vacated. 
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31 Filed JuL 21, 1955 

EXHIBIT 2 

Executive Order 10450 (18 F.R. 2489) 


Security Requirements for Government Employment 

Whereas the interests of the national security require 
that all persons privileged to be employed in the depart¬ 
ments and agencies of the Government shall be reliable, 
trust worthy, of good conduct and character, and of com¬ 
plete and unswerving loyalty to the United States; and 

Whereas the American tradition that all persons should 
receive fair, impartial, and equitable treatment at the 
hands of the Government requires that all persons seek¬ 
ing the privilege of employment or privileged to be 
employed in the departments and agencies of the Govern¬ 
ment be adjudged by mutually consistent and no less than 
minimum standards and procedures among the depart¬ 
ments and agencies governing the employment and re¬ 
tention in employment of persons in the Federal service: 

Now, Therefore, by virtue of the authority vested in 
me by the Constitution and statutes of the United States, 
including section 1753 of the Revised statutes of the United 
States (5 U.S.C. 631); the Civil Service Act of 1883 (22 
Stat. 403 ; 5 U.S.C. 632, et seq .); section 9A of the Act of 
August 2, 1939, 53 Stat. 1148 (5 U.S.C. 118 j); and the 
Act of August 26,1950, 64 Stat. 476 (5 U.S.C. 22-1, et seq.) 
and as President of the United States, and deeming such 
action necessary in the best interests of the national 
security, it is hereby ordered as follows: 

Section 1. In addition to the departments and agencies 
specified in the said act of August 26, 1950, and Executive 
Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of 
the Government. 
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Section 2. The head of each department and agency of 
the Government shall be responsible for establishing and 
maintaining within his department or agency an effective 
program to insure that the employment and retention in 
employment of any civilian officer or employee within the 
department or agency is clearly consistent with the inter¬ 
ests of the national security. 

32. Section 3 (a) The appointment of each civilian 
officer or employee in any department or agency of 
the Government shall be made subject to investigation. 
The scope of the investigation shall be determined in the 
first instance according to the degree of adverse effect the 
occupant of the position sought to be filled could bring 
about, by virtue of the nature of the position, on the 
national security, but in no event shall the investigation 
include less than a national agency check (including a 
check of the fingerprint files of the Federal Bureau of 
Investigation), and written inquiries to appropriate local 
law-enforcement agencies, former employers and super¬ 
visors, references, and schools attended by the person 
under investigation: Provided, that upon request of the 
head of the department or agency concerned, the Civil 
Service Commission may, in its discretion, authorize such 
less investigation as may meet the requirements of the 
national security with respect to per-diem, intermittent, 
temporary, or seasonal employees, or aliens employed 
outside the United States. Should there develop at any 
stage of investigation information indicating that the em¬ 
ployment of any such person may not be clearly consistent 
with the interests of the national security, there shall be 
conducted with respect to such person a full field investiga¬ 
tion, or such less investigation as shall be sufficient to en¬ 
able the head of the department or agency concerned to 
determine whether retention of such person is clearly con¬ 
sistent with the interests of the national security. 

(b) The head of any department or agency shall desig¬ 
nate, or cause to be designated, any position within his 
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department or agency the occupant of which could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security as a sensitive posi¬ 
tion. Any position so designated shall be filled or occu¬ 
pied only by a person with respect to whom a full field 
investigation has been conducted: Provided , that a per¬ 
son occupying a sensitive position at the timo it is desig¬ 
nated as such may continue to occupy such position pend¬ 
ing the completion of a full field investigation, sub- 
33 ject to the other provisions of this order: And pro¬ 
vided further, that in case of emergency a sensitive 
position may be filled for a limited period by a person with 
respect to whom a full field pre-appointment investigation 
has not been completed if the head of the department or 
agency concerned finds that such action is necessary in the 
national interest, which finding shall be made a part of 
the records of such department or agency. 

Section 4. The head of each department and agency 
shall review, or cause to be reviewed, the cases of all 
civilian officers and employees with respect to whom there 
has been conducted a full field investigation under Execu¬ 
tive Order No. 9835 of March 21, 1947, and, after such 
further investigation as may be appropriate, shall re¬ 
adjudicate, or cause to be re-adjudicated, in accordance 
with the said act of August 26, 1950, such of those cases 
as have not been adjudicated under a security standard 
commensurate with that established under this order. 

Section 5. Whenever there is developed or received by 
any department or agency information indicating that the 
retention in employment of any officer or employee of the 
Government may not be clearly consistent with the inter¬ 
ests of the national security, such information shall be 
forwarded to the head of the employing department or 
agency or his representative, who after such investigation 
as may be appropriate, shall review, or cause to be re¬ 
viewed, and, where necessary, re-adjudicate, or cause to 
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be re-adjudicated, in accordance with the said act of Au¬ 
gust 26, 1950, the case of such officer or employee. 

Section 6. Should there develop at any stage of investi¬ 
gation information indicating that the employment of any 
officer or employee of the Government may not be clearly 
consistent with the interests of the national security, the 
head of the department or agency concerned or his repre¬ 
sentative shall immediately suspend the employment of 
the person involved if he deems such suspension necessary 
in the interests of the national security and, following such 
investigation and review as he deems necessary, the head 
of the department or agency concerned shall terminate 
the employment of such suspended officer or employee 
whenever he shall determine such termination necessary 
or advisable in the interests of the national security, in 
accordance with the said act of August 26, 1950. 

34 Section 7. Any person whose employment is 
suspended or terminated under the authority 
granted to heads of departments and agencies by or in 
accordance with the said act of August 26. 1950, or pur¬ 
suant to the said Executive Order No. 9835 or any other 
security or loyalty program relating to officers or em¬ 
ployees of the Government, shall not be reinstated or re¬ 
stored to duty or reemployed in the same department or 
agency, and shall not be reemployed in any other depart¬ 
ment or agency, unless the head of the department or 
agency concerned finds that such reinstatement, restora¬ 
tion, or reemployment is clearly consistent with the inter¬ 
ests of the national security, which finding shall be made 
a part of the records of such department or agency: 
Provided , that no person whose employment has been 
terminated under such authority thereafter may be em¬ 
ployed by any other department or agency except after a 
determination by the Civil Service Commission that such 
person is eligible for such employment. 
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Section 8(a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
whether the employment or retention in employment in 
the Federal service of the person being investigated is 
clearly consistent with the interests of the national 
security. Such information shall relate, but shall not be 
limited, to the following: 

(1) Depending on the relation of the Government em¬ 
ployment to the national security: 

(1) Any behavior, activities, or associations which tend 
to show that the individual is not reliable or trustworthy. 

(ii) Any deliberate misrepresentations, falsifications, or 
omission of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 

(iv) An adjudication of insanity, or treatment for seri¬ 
ous mental or neurological disorder without satisfactory 
evidence of cure. 

35 (v) Any facts which furnish reason to believe that 

the individual may be subjected to coercion, influ¬ 
ence, or pressure which may cause him to act contrary to 
the best interests of the national security. 

(2) Commission of any act of sabotage, espionage, trea¬ 
son, or sedition, or attempts thereat or preparation there¬ 
for, or conspiring with, or aiding or abetting, another to 
commit or attempt to commit any act of sabotage, espio¬ 
nage, treason, or sedition. 

(3) Establishing or continuing a sympathetic association 
with a saboteur, spy, traitor, seditionist, anarchist, or 
revolutionist, or with an espionage or other secret agent 
or representative of a foreign nation, or any representa¬ 
tive of a foreign nation whose interests may be inimical 


to the interests of the United States, or with any person 
who advocates the use of force or violence to overthrow 
the government of the United States or the alteration of 
the form of government of the United States by un¬ 
constitutional means. 

(4) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by un¬ 
constitutional means. 

(5) Membership in, or affiliation or sympathetic asso¬ 
ciation with, any foreign or domestic organization, asso¬ 
ciation, movement, group, or combination of persons which 
is totalitarian, Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating or approving 
the commission of acts of force or violence to denv other 
persons their rights under the Constitution of the United 
States, or which seeks to alter the form of government of 
the United States by unconstitutional means. 

(6) Intentional, unauthorized disclosure to any person 
of security information, or of other information disclosure 
of which is prohibited by law, or willful violation or dis¬ 
regard of security regulations. 

(7) Performing or attempting to perform his duties, or 
otherwise acting, so as to serve the interests of another 
government in preference to the interests of the United 
States. 

36 (b) The investigation of persons entering or em¬ 

ployed in the competitive service shall primarily be 
the responsibility of the Civil Service Commission, except 
in cases in which the head of a department or agency as¬ 
sumes that responsibility pursuant to law or by agree¬ 
ment with the Commission. The Commission shall funish a 
full investigative report to the department or agency 
concerned. 
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(c) The investigation of persons (including consultants, 
however employed), entering employment of, or employed 
by, the Government other than in the competitive service 
shall primarily be the responsibility of the employing de¬ 
partment or agency. Departments and agencies without 
investigative facilities may use the investigative facilities 
of the Civil Service Commission, and other departments 
and agencies may use such facilities under agreement with 
the Commission. 

(d) There shall be referred promptly to the Federal 
Bureau of Investigation all investigations being conducted 
by any other agencies which develop information indicat¬ 
ing that an individual may have been subjected to coercion, 
influence, or pressure to act contrary to the interests of 
the national security, or information relating to any of 
the matters described in subdivisions (2) through (7) of 
subsection (a) of this section. In cases so referred to it, 
the Federal Bureau of Investigation shall make a full 
field investigation. 

37 Section 9. (a) There shall be established and 
maintained in the Civil Service Commission a se¬ 
curity-investigations index covering all persons as to whom 
security investigations have been conducted by any de¬ 
partment or agency of the Government under this order. 
The central index established and maintained by the Com¬ 
mission under Executive Order No. 9835 of March 21, 
1947, shall be made a part of the security investigations 
index. The security-investigations index shall contain the 
name of each person investigated, adequate identifying 
information concerning each such person, and reference to 
each department and agency which has conducted an in¬ 
vestigation concerning the person involved or has suc- 
pended or terminated the employment of such person 
under the authority granted to heads of departments and 
agencies by or in accordance with the said act of August 
26, 1950. 
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(b) The heads of all departments and agencies shall 
furnish promptly to the Civil Service Commission infor¬ 
mation appropriate for the establishment and maintenance 
of the security-investigations index. 

(c) The reports and other investigative material and 
information developed by investigations conducted pur¬ 
suant to any statute, order, or program described in sec¬ 
tion 7 of this order shall remain the property of the in¬ 
vestigative agencies conducting the investigations, but may, 
subject to considerations of the national security, be re¬ 
tained by the department or agency concerned. Such re¬ 
ports and other investigative material and information 
shall be maintained in confidence, and no access shall be 
given thereto except, -with the consent of the investigative 
agency concerned, to other departments and agencies con¬ 
ducting security programs under the authority granted 
by or in accordance with the said act of August 26, 1950, 
as may be required for the efficient conduct of Government 
business. 

38 Section 10. Nothing in this order shall be con¬ 
strued as eliminating or modifying in any way the 
requirement for any investigation or any determination 
as to security which may be required by law. 

Section 11. On and after the effective date of this order 
the Loyalty Review Board established by Executive Order 
No. 9835 of March 21,1947, shall not accept agency findings 
for review, upon appeal or otherwise. Appeals pending 
before the Loyalty Review Board on such date shall be 
heard to final determination in accordance with the pro¬ 
visions of the said Executive Order No. 9835, as amended. 
Agency determinations favorable to the officer or employee 
concerned pending before the Loyalty Review Board on 
such date shall be acted upon by such Board, and when¬ 
ever the Board is not in agreement with such favorable 
determination the case shall be remanded to the depart¬ 
ment or agency concerned for determination in accordance 
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with the standards and procedures established pursuant to 
this order. Cases pending before the regional loyalty 
boards of the Civil Service Commission on which hearings 
have not been initiated on such date shall be referred to 
the department or agency concerned. Cases being heard 
by regional loyalty boards on such date shall be heard 
to conclusion, and the determination of the board shall be 
forwarded to the head of the department or agency con¬ 
cerned: Provided, that if no specific department or agency 
is involved, the case shall be dismissed without prejudice 
to the applicant. Investigations pending in the Federal 
Bureau of Investigation or the Civil Service Commission 
on such date shall be completed, and the reports thereon 
shall be made to the appropriate department or agency. 

Section 12. Executive Order No. 9835 of March 21,1947, 
as amended, is hereby revoked. For the purposes de¬ 
scribed in section 11 hereof the Loyalty Review Board 
and the regional loyalty boards of the Civil Service Com¬ 
mission shall continue to exist and function foT a period 
of one hundred and twenty days from the effective date of 
this order, and the Department of Justice shall continue 
to furnish the information described in paragraph 3 of 
Part III of the said Executive Order No. 9835, but directly 
to the head of each department and agency. 

39 Section 13. The Attorney General is requested to 
render to the heads of departments and agencies 
such advice as may be requisite to enable them to estab¬ 
lish and maintain an appropriate employee-security 
program. 

Section 14. (a) The Civil Service Commission, with the 
continuing advice and collaboration of representatives of 
such departments and agencies as the National Security 
Council may designate, shall make a continuing study of 
the manner in which this order is being implemented by 
the departments and agencies of the Government for the 
purpose of determining: 
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(1) Deficiencies in the department and agency security 
programs established under this order which are incon¬ 
sistent with the interests of, or directly or indirectly 
weaken, the national security. 

(2) Tendencies in such programs to deny to individual 
employees fair, impartial, and equitable treatment at the 
hands of the Government, or rights under the Constitution 
and laws of the United States or this order. 

Information affecting any department or agency de¬ 
veloped or received during the course of such continuing 
study shall he furnished immediately to the head of the 
department or agency concerned. The Civil Service Com¬ 
mission shall report to the National Security Council, at 
least semi-annually, on the results of such study, and shall 
recommend means to correct any such deficiencies or 
tendencies. 

(b) All departments and agencies of the Government are 
directed to cooperate with the Civil Service Commission to 
facilitate the accomplishment of the responsibilities as¬ 
signed to it by subsection (a) of this section. 

Section 15. This order shall become effective thirty days 
after the date hereof. 

The White House, 

April , 1953. 
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EXHIBIT 3 

Memorandum (18 F.R. 2741) 

April 29, 1953 

To: Heads of Departments and Agencies 
From : The Attorney General 

Subject: Designation of Organizations in connection with 
the Federal Employee Security Program 


40 


Executive Order No. 10450 establishing security require¬ 
ments for government employees provides that the De¬ 
partment of Justice shall furnish to the heads of depart¬ 
ments and agencies the information described in Paragraph 
3 of Part m of Executive Order No. 9835. In accordance 
with this provision the organizations listed herein which 
were previously designated pursuant to Paragraph 3 of 
Part III of Executive Order No. 9835 are hereby redesig¬ 
nated, such redesignations to be operative upon the effec¬ 
tive date of Executive Order No. 10450. In the interim 
the designations made pursuant to Executive Order No. 
9835 continue in effect. 

In promulgating Executive Order No. 10450 the Presi¬ 
dent has reiterated the principle that all persons seeking 
the privilege of employment or privileged to be employed 
in the departments and agencies of the Government shall 
be adjudged by minimum standards and by procedures 
which are mutually consistent among the departments and 
agencies of the Federal Government. Membership in, 
affiliation with or sympathetic association with, any or¬ 
ganization designated pursuant to this Executive Order is 
but one of the factors by which a department or agency 
shall reach its determination and, as provided in Section 
8, is one of the matters concerning which information 
shall be developed as to whether the employment or re¬ 
tention in employment in the Federal service of the per¬ 
son being investigated is clearly consistent with the inter¬ 
ests of the national security. 

The organizations hereby redesignated are: 

Communist Party, U.S.A., its subdivisions, subsidiaries 
and affiliates 

Communist Political Association, its subdivisions, subsid¬ 
iaries and affiliates, including: 

Alabama People’s Educational Association 
Florida Press and Educational League 
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Oklahoma League for Political Education 
People’s Educational and Press Association of Texas 
Virginia League for People’s Education 
Young Communist League 
41 Abraham Lincoln Brigade 

Abraham Lincoln School, Chicago, Illinois 

Action Committee to Free Spain Now 
American Association for Reconstruction in Yugoslavia, 
Inc. 

American Branch of the Federation of Greek Maritime 
Unions 

American Christian Nationalist Party 
American Committee for European Workers’ Relief 
American Committee for Protection of Foreign Bom 
American Committee for Spanish Freedom 
American Committee for Yugoslav Relief, Inc. 

American Council for a Democratic Greece, formerlv known 
as the Greek American Council; Greek American Com¬ 
mittee for National Unity 
American Council on Soviet Relations 
American Croatian Congress 
American Jewish Labor Council 
American League Against War and Fascism 
American League for Peace and Democracy 
American National Labor Party 
American National Socialist League 
American National Socialist Party 
American Nationalist Party 
American Patriots, Inc. 

American Peace Mobilization 
American Polish Labor Council 

American Rescue Ship Mission (a project of the United 
American Spanish Aid Committee) 

American-Russian Fraternal Society 
American Russian Institute, New York, also known as the 
American Russian Institute for Cultural Relations with 
the Soviet Union 
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American Russian Institute, Philadelphia 
American Russian Institute of San Francisco 
American Russian Institute of Southern California, Los 
Angeles 

American Slav Congress 
American Youth Congress 
American Youth for Democracy 
Armenian Progressive League of America 
Associated Klans of America 
Association of Georgia Klans 

Association of German Nationals (Reichsdeutsche Vere- 
inigung) 

Ausland-Organization der NSDAP, Overseas Branch of 
Nazi Party 

Black Dragon Society 

Boston School for Marxist Studies, Boston Massachusetts 

California Labor School, Inc., 216 Market Street, San 
Francisco, California 
Carpatho-Russian People’s Society 

Central Council of American Women of Croatian Descent, 
also known as Central Council of American Croatian 
Women, National Council of Croatian Women 
Central Japanese Association (Beikoku Chuo Nippon- 
jin Kai) 

42 Central Japanese Association of Southern California 
Central Organization of the German-American Na¬ 
tional Alliance (Deutsche-Amerikanische Einheitsfront) 
Cervantes Fraternal Society 
Citizens Committee to Free Earl Browder 
Citizens Committee for Harry Bridges 
Citizens Committee of the Upper West (Side (New York 
City) 

Citizens Protective League 

Civil Rights Congress and its affiliated organizations, in¬ 
cluding: 

Civil Rights Congress for Texas 
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Veterans Against Discrimination of Civil Rights Con¬ 
gress of New York 
Columbians 

Comite Coordinador Pro-Republica Espanola 
Committee to Aid the Fighting South 
Committee for a Democratic Far Eastern Policy 
Committee for Nationalist Action 
Commonwealth College, Mena, Arkansas 
Connecticut State Youth Conference 
Congress of American Revolutionary Writers 
Congress of American Women 
Council on African Affairs 
Council for Pan-American Democracy 
Croatian Benevolent Fraternity 

Dai Nippon Butoku Kai (Military Virtue Society of Japan 
or Military Art Society of Japan) 

Daily Worker Press Club 

Dante Alighieri Society (between 1935 and 1940) 

Dennis Defense Committee 
Detroit Youth Assembly 

Emergency Conference to Save Spanish Refugees (found¬ 
ing body of the North American Spanish Aid Committee) 

Federation of Italian War Veterans in the U.S.A., Inc. 
(Associazione Nazionale Combattenti Italiani, Federa- 
zione degli Stati Uniti d’America) 

Finnish-American Mutual Aid Society 
Friends of the New Germany (Freunde des Neuen Deut- 
schlands) 

Friends of the Soviet Union 

Garibaldi American Fraternal Society 
George Washington Carver School, New York City 
German-American Bund (Amerikadeutscher Volksbund) 
German-American Republican League 
German-American Vocational League (Deutsche-Ameri- 
kanische Berufsgemeinschaft) 
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43 Hawaii Civil Liberties Committee 

Heimuska Kai, also known as Nokubei Heieki Gi- 
mnsba Kai, Zaibel Nihonjin, Heiyaku Cimnsa Kai, and 
Zaibei Heimusha Kai (Japanese Residing in American 
Military Conscripts Association) 

Hellenic-American Brotherhood 

Hinode Kai (Imperial Japanese Reservists) 

Hinomarn Kai (Rising Sun Flag Society—a group of 
Japanese War Veterans) 

Hokubei Zaigo Shoke Dan (North American Reserve Offi¬ 
cers Association) 

Hollywood Writers Mobilization for Defense 
Hungarian-American Council for Democracy 
Hungarian Brotherhood 

Independent Socialist League 
Industrial Workers of the World 
International Labor Defense 

International Workers Order, its subdivisions, subsi¬ 
diaries and affiliates 

Japanese Association of America 

Japanese Overseas Central Society (Kaigai Dobo Chuo 
Kai) 

Japanese Overseas Convention, Tokyo, Japan, 1940 
Japanese Protective Association (Recruiting Organiza¬ 
tion) 

Jefferson School of Social Science, New York City 

Jewish People’s Committee 

Jewish People’s Fraternal Order 

Jikyoku Iinkai (The Committee for the Crisis) 

Joint Anti-Fascist Refugee Committee 
Joseph Weydemeyer School of Social Science, St. Louis, 
Missouri 

Kibei tSeinen Kai (Association of IJ. S. Citizens of Japa¬ 
nese Ancestry who have returned to America after 
studying in Japan) 

Knights of the White Camellia 
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Ku Klux Klan 

Kyffhaeuser, also known as Kyffhaeuser League (Kaff- 
haeuser Bund), Kyffhaenser Fellowship (Kyffhaeuser 
Kameradschaft) 

Kyffhaeuser War Relief (Kyffhaeuser Kreighshilfswerk) 

Labor Research Association, Inc. 

Labor Youth League 
League of American Writers 
Lictor Society (Italian Black Shirts) 

Macedonian-American People’s League 
Mario Morgantini Circle 
Michigan Civil Rights Federation 
Michigan School of Social Science 

Nanka Teikoku Gunyudan (Imperial Military Friends 
Group or Southern California War Veterans) 

National Blue Star Mothers of America (not to be con¬ 
fused with the Blue Star Mothers of America organized 
in February 1942) 

National Committee for the Defense of Political Prisoners 
National Committee to Win the Peace 
44 National Conference on American Policy in China 
and the Far East (a Conference called by the Com¬ 
mittee for a Democratic Far Eastern Policy) 

National Council of Americans of Croatian Descent 

National Council of American-Soviet Friendship 

National Federation for Constitutional Liberties 

National Negro Congress 

Nationalist Action League 

Nature Friends of America (since 1935) 

Negro Labor Victory Committee 
New Committee for Publications 
Nichibei Kogyo Kaisha (The Great Fujii Theatre) 

North American Committee to Aid Spanish Democracy 
North American Spanish Aid Committee 
Northwest Japanese Association 
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Ohio School of Social Sciences 

Oklahoma Committee to Defend Political Prisoners 

Original Southern Bilans, Incorporated 

Pacific Northwest Labor School, Seattle, Washington 
Partido del Pueblo of Panama (operating in the Canal 
Zone) 

Peace Movement of Ethiopia 

People’s Educational Association (Incorporated under 
name Los Angeles Educational Association, Inc.), also 
known as People’s Educational Center, People’s Univer¬ 
sity, People’s School 
People’s Institute of Applied Religion 
People’s Radio Foundation, Inc. 

Philadelphia School of Social Science and Art 
Photo League (New York City) 

Polonia Society of the IWO 

Progressive German-Americans, also known as Progres¬ 
sive German-Americans of Chicago 
Proletarian Party of America 
Protestant War Veterans of the United States, Inc. 

Revolutionary Workers League 
Romanian-American Fraternal Society 

Sakura Kai (Patriotic Society, or Cherry Association— 
composed of veterans of Russo-Japanese War) 

Samuel Adams School, Boston, Massachusetts 
Schappes Defense Committee 
Schneiderman-Darcy Defense Committee 
School of Jewish Studies, New York City 
Seattle Labor School, Seattle, Washington 
Serbian-American Fraternal Society 
Serbian Vidovdan Council 
Shinto Temples 

Silver Shirt Legion of America 
Slovak Workers Society 
45 Slovenian-American National Council 
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Socialist Workers Party, including American Committee 
for European Workers’ Relief 
Socialist Youth League 
Sokoku Kai (Fatherland Society) 

Southern Negro Youth Congress 

Suiko Sha (Reserve Officers Association, Los Angeles) 

Tom Paine School of Social Science, Philadelphia, Pennsyl¬ 
vania 

Tom Paine iSchool of Westchester, New York 

Ukrainian-American Fraternal Union 

Union of American Croatians 

United American Spanish Aid Committee 

United Commmittee of South Slavic Americans 

United Harlem Tenants and Consumers Organization 

United May Day Committee 

United Negro and Allied Veterans of America 

Veterans of the Abraham Lincoln Brigade 

Walt Whitman School of Social Science, Newark, New 
Jersey 

Washington Bookshop Association 
Washington Committee for Democratic Action 
Washington Commonwealth Federation 
Wisconsin Conference on Social Legislation 
Workers Alliance (since April 1936) 

Workers Party, including Socialist Youth League 

Yiddisher Kultur Farhand 
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Filed Jul. 21,1955 
EXHIBIT 4 

UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 

April 29, 1953 

Title 28— Judicial Administration 

Chapter I— Department of Justice 

Part 41— Designation of Organizations in Connection 
With the Federal Employee Security Program (18 
F.R. 2619) 

By virtue of the authority vested in the Attorney Gen¬ 
eral by section 22 of title 5 of the United States Code, and 
by Executive Order No. 9835 of March 21,1947, and Execu¬ 
tive Order No. 10450 of April 27, 1953, I hereby prescribe 
the following rules of procedure with respect to notice, 
hearing, and designation of organizations in connection 
with the Federal employee security program: 

Sec. 

41.1 Notice to and by organizations 

41.2 Statement and interrogatories by Attorney General 

41.3 Reply by organization 

41.4 Request for hearing 

41.5 Notice of hearing 

41.6 Default 

41.7 Hearing board or officer 

41.8 Hearing 

41.9 Recording of testimony 

41.10 Determination 

41.11 Previous designations not affected 

Section 41.1 Notice to <md by organizations 

(a) Within ten days after the effective date of Execu¬ 
tive Order No. 10450 of April 27, 1953, each organization 
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which has been designated by the Attorney General pur¬ 
suant to Paragraph 3 of Part III of Executive Order No. 
9835 of March 21, 1947, may file with the Attorney Gen¬ 
eral, Department of Justice, Washington, D. C., a written 
notice that it contests such designation. Failure to file a 
notice of contest within such period shall be deemed an 
acquiescence in such designation. 

48 (b) Whenever the Attorney General after appro¬ 

priate investigation proposes to designate an or¬ 
ganization pursuant to Executive Order No. 9835 or Execu¬ 
tive Order No. 10450, or both, notice of such proposed 
designation shall be sent by registered mail to such or¬ 
ganization at its last known address. If the registered 
notice is delivered, the organization, within ten days fol¬ 
lowing its receipt or ten days following the effective date 
of Executive Order No. 10450, which ever shall be later, 
may file with the Attorney General, Department of Justice, 
Washington, D. C., a written notice that it desires to con¬ 
test such designation. If the notice of proposed designation 
is not delivered and is returned by the Post Office Depart¬ 
ment, the Attorney General shall cause such notice to be 
published in the Federal Register, supplemented by such 
additional notice as the Attorney General may deem appro¬ 
priate. Within thirty days following such publication in 
the Federal Register, such organization may file with the 
Attorney General, Department of Justice, Washington, 
D. C., a written notice that it desires to contest such 
designation. Failure to file a notice of contest within such 
period shall be deemed in acquiescence in such proposed 
action, and the Attorney General may thereupon after 
appropriate determination designate such organization and 
publish such designation in the Federal Register. 

(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing the 
ordinary and usual duties of executive officers) of the or¬ 
ganization which desires to contest such designation or 
proposed designation- 
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Section 41.2 Statement and interrogatories by Attorney 
General 

Within sixty days following receipt of a notice of con¬ 
test, the Attorney General shall canse to be forwarded to 
the organization by registered mail a statement of the 
gronnds npon which the designation was or is proposed to 
be made and written interrogatories with respect thereto. 
In the case of organizations designated porsnant to Para¬ 
graph 3, Part III of Executive Order No. 9835, such state¬ 
ment may include information obtained since the desig¬ 
nation. 

Section 41.3 Reply by Organization 

The organization, within sixty days following receipt of 
such statement and interrogatories, may file a verified 
reply which shall be signed by the executive officers (or 
persons performing the ordinary and usual duties of execu¬ 
tive officers) of such organization. The reply shall an¬ 
swer each interrogatory completely and with particularity 
and shall be limited to statements of fact. The organization 
may also submit supporting affidavits with its reply. 

Failure to answer any interrogatory or any part 
49 i thereof shall be deemed an admission of the truth 
of the facts to which such interrogatory or part 
thereof refers. The submission of an evasive reply to 
any interrogatory or any part thereof shall likewise be 
deemed an admission of the facts to which such interroga¬ 
tory or part thereof refers. Failure of the organization to 
file a reply within the sixty days provided therefor shall 
constitute an acquiescence in designation. 

Section 41.4 Request for hearing 

Any organization filing a reply as provided in this Part 
may accompany its reply with a written request for a hear¬ 
ing. In the absence of such request, the Attorney General 
shall determine the matter on the basis of the information 
available to him and the reply of such organization. 
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Section 41.5 Notice of hearing 

Upon receipt of a request as provided in Section 41.4, 
the Attorney General will set a date and fix a place for 
hearing and notify the orginization thereof by registered 
mail. 

Section 41.6 Default 

When an organization declines or fails to appear at any 
scheduled hearing, the Attorney General shall without fur¬ 
ther proceedings determine the matter on the basis of the 
information available to him and the reply of the organiza¬ 
tion. 

Section 41.7 Hearing Board or Officer 

For the purpose of conducting any hearing as provided 
in this Part the Attorney General shall assign such officer 
or board as he shall deem necessary. 

Section 41.8 Hearing 

(a) If upon the basis of the statement, interrogatories, 
reply and affidavits (if any) submitted as provided in this 
Part it appears to the board or hearing officer that a deter¬ 
mination may appropriately be made without the taking 
of evidence, the proceeding may be conducted without the 
taking of such evidence. 

(b) The Attorney General, at his election, may rely upon 
the statement of grounds upon which the designation was 
or is proposed to be made, or may introduce evidence in 
support thereof or supplemental thereto, or in rebuttal of 
any evidence received on behalf of the organization. 

50 (c) Hearings before a board or officer shall be 

informal and shall be conducted in an orderly and 
impartial manner. 

(d) An organization shall be entitled to appear by coun¬ 
sel or other representative of its own choice. 

(e) Testimony shall be given under oath or affirmation. 
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(f) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be main¬ 
tained as to relevancy, competency and materiality. Both 
the Attorney General and the organization may introduce 
such evidence as the board or officer may deem proper in 
the particular case. In the discretion of the board or officer, 
the affidavit of any witness may be received in lieu of his 
oral testimony. 

(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be irrele¬ 
vant, immaterial, cumulative, or repetitious, the board or 
officer may refuse to receive such testimony. 

(h) All objections to the admission or exclusion of evi¬ 
dence or other rulings of the board or officer shall be limited 
to a concise statement of the reasons therefor and shall be 
made part of the record. Argument upon such objections 
may be limited in the discretion of the board or officer. 

(i) The board or officer shall be authorized to receive as 
evidence on behalf of the Attorney General information or 
documentary material, in summary form or otherwise, with¬ 
out requiring disclosure of classified security information 
or the identity of confidential informants. 

(j) Witnesses testifying before the officer or board shall 
be subject to cross-examination, provided that no witness 
on behalf of the Government shall be required to disclose 
classified security information or the identity of confiden¬ 
tial informants. 

(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the 
hearing, such person may be excluded from further par¬ 
ticipation in the hearing. 

Section 41.9 Recording of testimony 

The testimony and proceedings at the hearing shall be 
recorded and transcribed by a person or persons designated 
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by the Attorney General and made part of the record. The 
organization, by its counsel or authorized representative, 
shall be entitled to inspect the transcript, and, upon request 
and at its cost, shall be furnished a copy thereof. 

51 Section 41.10 Determination 

Within a reasonable time following completion of any 
proceeding hereunder, the Attorney General shall make a 
determination on the record which shall include the state¬ 
ment of the grounds, interrogatories, replies to the inter¬ 
rogatories, affidavits, and testimony elicited at the hearing 
and other documents and papers filed in the proceeding, 
and shall notify the organization of the determination by 
registered mail. In making his determination the Attorney 
General shall take into consideration any handicap imposed 
upon an organization by the non-disclosure to it of classi¬ 
fied security information or the identity of confidential in¬ 
formants and by reason of the lack of opportunity to cross- 
examine confidential informants. 

Section 41.11 Previous designations not affected 

The promulgation of the rules of procedure contained in 
this Part shall not be deemed a revocation of any designa¬ 
tion made by the Attorney General pursuant to Paragraph 
3, Part III of Executive Order No. 9835, but each such 
designation shall continue in effect unless the administra¬ 
tive process herein provided is invoked by the organiza¬ 
tion affected and upon completion thereof a contrary de¬ 
termination is made by the Attorney General as to such 
organization. 
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EXHIBIT 5 

FORER AND REIN 
ATTORNEYS AT LAW 

Joseph Forer 
David Rein 

718 Kass Building 

71114th Street, N.W. 

Washington 5, D.C. 

May 8,1953 

Herbert Brownell, Jr. 

Attorney General of the United States 
Department of Justice 
Washington, D. C. 

Dfar Mr. Brownell: 

We are writing on behalf of the Joint Anti-Fascist 
Refugee Committee and the National Council of American- 
Soviet Friendship whom we represent. These organiza¬ 
tions are presently engaged in litigation with you contest¬ 
ing the validity of their designation on the Attorney Gen¬ 
eral’s list without notice and hearing. Your answer which 
you have filed in these proceedings admits the failure and 
refusal of the Department of Justice to grant any hearing 
to these organizations. 

We have read in the newspapers that you have recently 
issued regulations which will accord some sort of hearing 
to organizations which you have previously designated on 
the Attorney General’s list. As we understand these rules, 
they do not provide for anything like the sort of hearing 
that is required by the due process clause. In the first 
place, these regulations provide that the organizations 
which we represent will remain on the list without benefit 
of notice and hearing until you see fit to remove them, thus 
continuing the present illegal practice which is complained 
of in our actions. Secondly, your regulations provide that 


yon may make yonr determination solely upon secret con¬ 
fidential information which will not be disclosed to the or¬ 
ganizations. Thirdly, your regulations provide that you 
will be the sole judge as to whether or not the organizations 
will be listed. 

Obviously, under the circumstances you cannot possibly 
act as an impartial judge in this matter. You have already 
indicated that these organizations should be designated on 
this list and you have stated that you will continue this 
designation. You have also defended and are continuing to 
defend in court the legality of the designation which has 
been made. Furthermore, you have instituted proceedings 
against these organizations before the Subversive Activi¬ 
ties Control Board in which, as a prosecutor, you have the 
burden of proving the allegations which you would presum¬ 
ably set yourself up to pass upon in any hearing to be held 
before you. Obviously, a hearing under these circum¬ 
stances and with the limitations prescribed in your regula¬ 
tions cannot for a moment comply with the require- 
53 ments of due process of law. The obvious purpose 
and intent of such a sham hearing is to obscure the 
issues presently in litigation before the courts without, in 
any legitimate fashion, complying with the spirit and intent 
of the Supreme Court’s decision in J. A. F. R. C. v. 
McGrath. So far as the portion of your regulations which 
require organizations to file a notice of contest of a desig¬ 
nation or else be deemed to acquiesce in such designation, 
you can take note that the organizations which we present 
have indicated their contest of such designation for the past 
six years. It seems quite absurd for you to require us to 
indicate our objection to your procedure anew. I should 
think that our long record of objections and litigations with 
the Department of Justice should indicate to you quite 
clearly what our position is on this matter. 

We suggest that if you seriously intend to conform with 
the decision of the Supreme Court in J. A. F. R. C. v. 
McGrath, you remove the organizations from your list im- 


56 


mediately, discontinue the proceedings before the Subver¬ 
sive Activities Control Board, and accord the fair and im¬ 
partial hearing that is required by the Constitution. Ob¬ 
viously, the sham hearing which you propose under the 
present circumstances is merely for the purpose of obfus¬ 
cating the issues in an attempt to prevent a court decision 
with regard to the illegal acts which the Department of 
Justice has been engaged in for the past six years and 
which you in effect propose to continue. 

We would appreciate hearing your views on this matter. 

Very truly yours, 

s/ Benedict Wolf 
t/ Benedict Wolf 

s/ David Rein 
t/ David Rein 
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Affidavit of Assistant Attorney General William F. Tompkins. 
Internal Security Division, in Support of Defendants' 
Motion to Dismiss or. in the Alternative, for Summary 
Judgment 

City of Washington ) 

District of Columbia ) s * 

William F. Tompkins, being first duly sworn, deposes 
and says: 

1. I am the Assistant Attorney General in charge of the 
Internal Security Division of the Department of Justice, 
which Department is supervised by the Attorney General 
of the United States, Herbert Brownell, Jr.—one of the 
defendants in the above-entitled proceeding. 

2. As Assistant Attorney General in charge of the In¬ 
ternal Security Division, I have been assigned by the Attor¬ 
ney General the authority and responsibility, among other 
things, of accepting and retaining the legal custody of all 
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documents and records pertaining to the designation of 
organizations made pursuant to the authority contained in 
Executive Orders No. 9835 and No. 10450, including, but 
not limited to, all “Notices of Contest” filed pursuant to 
the Attorney General’s Rules of Procedure promulgated 
on April 29,1953. 


55 3. I have caused to be made a diligent search of 

the files of the Department of Justice pertaining to 
the designation of organizations made pursuant to the au¬ 
thority contained in Executive Orders No. 9835 and No. 
10450 and hereby state that there is no record of any “No¬ 
tice of Contest” having been filed by the National Council 
of American-Soviet Friendship, Inc., and that the organi¬ 
zation has not availed itself of its opportunity for admin¬ 
istrative review, provided in the Attorney General’s Rules 
of Procedure, pursuant to the decision of the United States 
Court of Appeals for the District of Columbia Circuit in 
Joint Anti-Fascist Refugee Committee v. Brownell, 215 F. 
2d 870. 

William F. Tompkins 
William F. Tompkins 
Assistant Attorney General 


Subscribed and sworn 
July, 1955. 

(Seal) 


to before me the 14th day of 

Edgab M. Ford 
Notary Public, D.C. 


My Commission expires March 1,1956. 


56 Filed Nov. 15,1955 

Memorandum Opinion and Order 

This cause came on to be heard on defendants’ motion to 
dismiss, or in the alternative, for summary judgment. 

In 1948, plaintiffs filed a complaint against defendants 
attacking the validity and application of Executive Order 
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9835 issued in March, 1947, which established the Presi¬ 
dent’s Employees’ Loyalty Program in the Executive 
Branch of the Government. Plaintiffs sought injunctive 
relief to restrain the designation and publication of The 
National Council of American-Soviet Friendship, Inc. as 
“communist”; to have the name removed from the list; and 
to prevent further action based on the inclusion of the name 
in the list. Plaintiffs also sought a declaratory judgment 
declaring the actions of defendants illegal, and Part III, 
Section 3, and Part V, Section 2 of the Executive Order 
9835 unconstitutional. These sections of the Executive Or¬ 
der authorized the Attorney General to furnish the Chair¬ 
man of the Loyalty Review Board of the Civil Service Com¬ 
mission with a list of organizations which he had desig¬ 
nated. Copies of the list were in turn transmitted by the 
Chairman to various agencies of the executive branch of 
the Government. The list was to be used in deter- 
57 mining refusal of or removal from employment in 
an executive department or agency. 

Executive Order 9835 was replaced by Executive Order 
10450, which became effective May, 1953. It differs from 
its predecessor in many ways, but most generally in that 
employment or retention in the federal service is keyed to 
interests of national security rather than that of loyalty to 
the Government of the United States. On April 29, 1953, 
the National Council of American-Soviet Friendship was 
redesignated under the new order and the Attorney General 
prescribed rules of procedure by which the redesignated or¬ 
ganizations were afforded opportunity to be heard and to 
contest the designation. The rules of procedure were pub¬ 
lished in the Federal Register on May 6, 1953. 

Plaintiffs did not seek to he heard. In a letter to the 
Attorney General, dated May 8, 1953, attorneys for plain¬ 
tiffs announced their intention to ignore the administrative 
hearing. They alleged that it would he virtually impos¬ 
sible to obtain an impartial and comprehensive adminis¬ 
trative hearing since they had already been listed and the 
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Attorney General had expressed himself as to the nature 
of the organization. Subsequently, defendants moved to 
dismiss plaintiffs 7 action charging, among other things, that 
the controversy as to the listing was moot since Executive 
Order 10450 had revoked the President’s Federal Em¬ 
ployees’ Loyalty Program. The motion to dismiss was 
granted in the District Court. On August 5,1954, the Court 
of Appeals reversed the dismissal on the ground that there 
was a controversy between plaintiffs and defendants even 
though Executive Order 9835 was revoked by Executive 
Order 10450, but without prejudice to defendants to renew 
their motion to dismiss if plaintiffs did not avail 
58 themselves of the administrative remedy provided 
within ten days from the date of the District Court’s 
order upon remand. 

It appears that since the plaintiffs have not pursued the 
administrative remedy, under the Attorney General’s rules 
such action must be held to constitute an acquiescence in 
the designation. We do not believe that plaintiffs were 
entitled to assume, as they did, that the administrative 
hearings would be a sham. Likewise, we cannot assume, it 
not appearing, that the type of hearing provided would not 
comply with that required by the Fifth Amendment to the 
Constitution. While it is true that the Attorney General 
had filed an affidavit to the effect that the listing had been 
made after careful study and consideration of reports of 
the Federal Bureau of Investigation, plaintiffs were given 
the opportunity to disprove such statements. To accept 
plaintiffs’ refusal to do so, we would have to assume that 
the Attorney General would not alter his conclusion even 
if presented with facts to warrant such a change. This we 
cannot, nor will we do. 

The Attorney General was not legally obligated to answer 
plaintiffs’ letter. He was not obligated to make plaintiffs 
an exception to general administrative procedure. Plain¬ 
tiffs were not entitled to assume, especially in view of the 
mandate of the Court of Appeals in this case and the recent 
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decision in National Lawyers Guild v. Brownell (D.C. Cir. 
No. 12495, July 14, 1955), that refusal to take advantage of 
available administrative remedies would not preclude them 
from obtaining judicial review of the controversy in ques¬ 
tion. See Allen v. Grand Central Aircraft Co. 347 TJ.S. 535 
(1954), Joint Anti-Fascist Refugee Committee v. McGrath 
341 U.S. 123,162-3,172 (1951), and Yakus v. United States 
321 U.S. 414 (1944). 

59 It appearing that plaintiffs have neither availed 
themselves of, nor exhausted their administrative 
remedy within ten days from the date of the District 
Court’s order upon remand, it is by the Court this 15 day 
of November, 1955, 

Obdeeed that defendants’ motion for summary judgment 
be and the same is hereby granted. Defendants’ motion to 
dismiss is rendered moot. 

Lutheb W. Youngdahl 
Judge 


63 Piled March 7,1955 

Order on Mandate 

Plaintiffs having appealed to the United States Court of 
Appeals for the District of Columbia Circuit from the Or¬ 
ders filed and entered in this case on July 2, 1952 and on 
April 6, 1954, respectively, denying plaintiffs’ motion for 
preliminary injunction and dismissing plaintiffs’ complaint 
as moot, and said Court having issued its Mandate dated 
August 5,1954 wherein it was ordered and adjudged by said 
Court as follows: 

“ • * * It is ordered and adjudged by this Court that the 
Orders of the said District Court appealed from in cases 
No. 11,591 and No. 11,592 be, and the same are hereby, 
affirmed; that the Orders of the said District Court ap¬ 
pealed from in cases No. 12,269 and No. 12,270 be, and the 
same are hereby, remanded to the District Court for fur- 


61 


ther proceedings not inconsistent with the opinion of this 
Court.” 

Now, npon the Mandate of the United States Conrt of 
Appeals for the District of Columbia Circuit, dated August 
5, 1954, and filed in this Court on October 19, 1954, it is 
Ordered, Adjudged and Decreed as follows: 

1. That the said Mandate be, and the same is hereby, 
made the Order of this Court. 

2. That the Order of this Court which was filed on April 
6,1954 dismissing plaintiffs’ complaint as moot be, and the 
same is hereby, vacated and set aside. 

Dated this, the 7th day of March 1955. 

Edward M. Curran 
United States District Judge 
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QUESTIONS PRESENTED 


1. Whether an organization which, has been designated 

by the Attorney General as within the purview of Execu¬ 
tive Order 10450 and 9835 is precluded from judicial review 
of its contentions that the designation was accomplished 
by an illegal procedure and that the designation power 
violates the Constitution, by reason of a failure to exhaust 
the administrative remedy offered by the Attorney Gen¬ 
eral^ regulations. _____ 

2. Whether the regulations of the Attorney General pre¬ 
scribing procedures for designating organizations violate 
the Constitution and the Administrative Procedure Act. 

3. Whether the Attorney General, having previously 
stated under oath that the facts to his knowledge justified 
the designation of the organization, and was prosecuting 
the organization in another proceeding on the same factual 
issue in which he had also under oath set forth allegations 
justifying the designation, could fairly act in a judicial 
capacity to determine whether the organization should re¬ 
main on the Attorney General’s list. 

4. Whether the Attorney General’s claimed power to 
designate organizations violates the Constitution. 
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IN THE 


United States Conrt of Appeals 

For the District of Columbia Circuit 


No. 13,185 


NATIONAL COUNCIL OF AMERICAN-SOVIET 
FRIENDSHIP, INC., et al., Appellants, 


v. 

HERBERT BROWNELL, JR., et al., Appellees 


Appeal from the United States District Conrt for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Conrt 
granting appellees 1 motion for summary judgment (J.A. 
60). Jurisdiction below was based on sections 11-305 and 
11-306 of the District of Columbia Code, section 10 of the 
Administrative Procedure Act, 5 U.S.C. sec. 1009, and the 
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Federal Declaratory Judgment Act, 28 TJ.S.C. secs. 2201, 
2202. Jurisdiction of this Court is conferred by 28 U. S. 
Code section 1291. 

STATEMENT OF THE CASE 

In November 1947, the Attorney General designated the 
appellant organization on a list of subversive organiza¬ 
tions purportedly made pursuant to Executive Order 9835 
(J.A. 11, 23). The appellants filed an action seeking an 
injunction and declaratory judgment alleging that the 
action of the Attorney General was invalid (J.A. 1-17). 

The complaint was dismissed on the ground that appel¬ 
lants lacked standing to sue, but on appeal this decision 
was reversed by the Supreme Court which held that the 
complaint stated a valid claim for relief. Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123. 
Upon the return of the case to the District Court, the 
appellees filed their answer (J.A. 17-26). Subsequently, 
both sides moved for summary judgment, and the appel¬ 
lants moved for a preliminary injunction. The District 
Court denied all motions, Joint Anti-Fascist Refugee 
Committee v. McGrath, 104 F. Supp. 567. 

The appellants appealed from the denial of the prelimi¬ 
nary injunction. During the pendency of the appeal 
Executive Order 9835 was superseded by Executive Order 
10450, and the Attorney General issued rules and regula¬ 
tions in connection therewith (J.A. 30-53). On May 8, 
1953, after the issuance of Executive Order 10450, appel¬ 
lant’s counsel wrote to the Attorney General in substance 
as follows: 

Appellant’s counsel had read in the newspapers about 
the issuance of Executive Order 10450 and the regulations 
issued pursuant thereto although no reference had been 
made to them in the pending litigation. The letter then 
pointed out certain objections to the application of these 
regulations to the present case. These were as follows: 
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(a) That the regulations by their terms did not provide 
for the type of hearing that is required by the Fifth 
Amendment to the Constitution. 

(b) That the Attorney General had already found in 
the absence of any hearing that the appellant organization 
should be listed on the Attorney General’s list and should 
remain on that list. 

(c) That the Attorney General had in this very litigation 
contended that the listing of appellant organization was 
valid and had filed an affidavit to the effect that the listing 
had been made upon careful consideration and after a 
careful study of investigative reports of the Federal 
Bureau of Investigation. The affidavit went on to recite 
the facts that the Attorney General had found to support 
the listing. In effect, the affidavit stated that the Attor¬ 
ney General had found that the appellant organization was 
organized and controlled by the Communist Party. 

(d) That the Attorney General had subsequently insti¬ 
tuted a proceeding before the Subversive Activities Con¬ 
trol Board in which he petitioned that Board to designate 
the appellant organization as a Communist-front organiza¬ 
tion. In connection with that proceeding, the Attorney 
General had filed a sworn petition in which he set forth 
what he said were facts as he believed them which would 
justify a finding by the SACB against the appellant 
organization. 

(e) That in view of these circumstances, it was clear that 
the Attorney General could not act as an impartial judge 
on the issue as to whether or not the appellant organiza¬ 
tion should remain on the Attorney General’s list since 
he had already listed the organization, had on two occa¬ 
sions sworn under oath that this listing was fully 
supported by the facts as he believed and knew them; and 
was acting as a prosecutor against the appellant organi¬ 
zation in another proceeding in which the issues were 
identical to those which he would have to judge in a hear- 


ing 'before him as to the propriety of keeping the appellant 
organization on the Attorney General’s list. 

(f) The letter concluded with the following sentence: 
4 ‘We would appreciate hearing your views on this 
matter.” (J.A. 54-56). 

The Attorney General never responded to this letter, 
but instead moved to dismiss the complaint as moot. This 
motion was granted in the District Court, and appellant’s 
appeal from the motion was consolidated with the appeal 
from the denial of the motion for preliminary injunction 
pending in this Court. This Court affirmed the decision 
denying the motion for a preliminary injunction, reversed 
the decision dismissing the complaint as moot, and re¬ 
manded the case to the District Court for further pro¬ 
ceedings. Joint Anti-Fascist Refugee Committee v. 
Broumell, 94 App. D. C. 341, 215 F. 2d 870. 

Thereafter, the appellees filed a motion for summary 
judgment on the ground that appellants had failed to ex¬ 
haust their administrative remedy (J.A. 26-27). This 
motion was granted by the District Court (J.A. 57-60). 

EXECUTIVE ORDER INVOLVED 

Executive Order 10450, and the Rules and Regulations 
of the Attorney General issued pursuant thereto appear in 
the Joint Appendix at pp. 30-53. 

STATEMENT OF POINTS 

The trial court erred in granting the appellees’ motion 
for summary judgment. 

SUMMARY OF ARGUMENT 
I 

The trial court below found that appellant organization 
had forfeited its right to judicial review because it had 
not availed itself of the administrative remedy. But a 
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rejection of the administrative remedy cannot bar judicial 
determination after listing of the issues of whether the 
listing was made by an invalid procedure and whether the 
listing power is unconstitutional.^ 

*** _ " 

n 

The designation is illegal because it was made in the 
first place without a hearing. Furthermore, the hearing 
which was subsequently offered did not conform to the re¬ 
quirements of due process or the Administrative Pro¬ 
cedure Act. The Attorney General’s regulations permit 
designation without evidence or on information from 
faceless informers. 

The Attorney General had already listed the organiza¬ 
tion and had defended that listing as being based upon 
satisfactory evidence in his possession. Moreover, in 
another proceeding, the Attorney General had, as a prose¬ 
cutor sworn under oath that appellant organization was 
of a character that required its designation on the Attor¬ 
ney General’s list. Under the circumstances, a proceeding 
in which the Attorney General is the sole judge as to 
whether appellant organization rightfully should be listed 



The claimed power to designate violates the First 
Amendment because it seriously interferes with the right 
of assembly and expression. Such an interference requires 
a justification of great magnitude. No such justification 
exists in the claim that the listing of organizations is a 
convenience in administering the government employees 
security program. The designation of organizations has 
little relevance to elimination of * 1 security risks” from 
government employment. 

The power violates substantive due process because the 
criteria of designation are so vague as to permit the 
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Attorney General to designate, and thus destroy, any or¬ 
ganization of which he disapproves on the basis of his 
subjective prejudices. 


ARGUMENT 

I. Appellant Has a Right to Judicial Review of Its Contentions 

The trial court held that appellants had forfeited their 
right to judicial review because they had not availed them¬ 
selves of the administrative remedy (J.A. 57-60). But a 
rejection of the administrative remedy cannot bar judicial 
determination after listing of the issues of whether the 
listing was made by an invalid procedure and whether the 
listing power is unconstitutional. This is demonstrated 
by Cole v. Young , 96 App. D. C. 379, 226 F. 2d 337. 

In that case, Cole sought a judicial determination that 
he had been illegally discharged from federal employment 
under the summary dismissal provisions of Public Law 
733. Cole, a veteran, had declined the administrative 
remedy. This Court rejected the government’s argument 
and decided Cole’s contentions that Public Law 733 did 
not apply to him and that the procedure followed in dis¬ 
charging him did not comply with the statute. As the 
Court stated (96 App. D. C. at 381, 226 F. 2d at 339): 

“[The Government] says Cole failed to exhaust the 
administrative remedy offered him and so his action 
in court must fail. While Cole failed to pursue the 
administrative remedy offered him—he affirmatively 
rejected it—nevertheless the administrative process 
was exhausted and a final administrative decision was 
reached and rendered. This is the nub of the rule 
that the administrative remedy must be exhausted. 
We think the Government’s point is not well taken.” 

The Cole case was reviewed by the Supreme Court. That 
Court agreed with this Court that Cole could challenge 
the validity of his discharge even though he had affirma¬ 
tively rejected the administrative remedy offered. The 
Court went on to hold that Cole was correct in his legal 
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contention, that his discharge was invalid, and ordered 
his reinstatement. Cole v. Young, U.S. , 100 L. 
ed. (Advance p. 851), decided June 11, 1956. 

Similarly, in Parker v. Lester, 227 F. 2d 708, the Ninth 
Circuit held invalid the Coast Guard’s regulations for 
screening seamen from the merchant marine, even though 
the screened seamen who brought the action had not availed 
themselves of the full administrative procedure. 

The case of National Lawyers Guild v. Brownell, 96 App. 
D.C. 252, 225 F. 2d 552, relied upon by the lower court has 
no application to the present case. In the Guild case the 
organization sought to enjoin the administrative process 
prior to the listing and before any injury had been done, 
and the question as to whether or not the organization 
would be listed was still open. In the present case, the 
final action of listing has been taken, and thus the doctrine 
of the Cole case must be applied. 

II. The Designation of Appellant Organisation Is Illegal and 
Unconstitutional Because It Was Made Under Invalid Pro¬ 
cedures 

In the Anti-Fascist case, the Supreme Court held that 
a designated organization has an interest in its reputation 
for which there is available judicial vindication against 
defamation by the Attorney General’s designation. The 
opinions in that case also recognized the obvious fact that 
designation by the Attorney General damages not only 
the organization’s reputation, but also its ability to func¬ 
tion, hold and attract members, obtain revenue, etc. See 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123 at 139, 141, 142, 161, 175. 

If these interests have the protection of the right of 
judicial review of the designation, then clearly they are 
sufficiently substantial to enjoy the protection of due 
process. But the appellant organization, here was listed in 
the first place without any hearing at all. The subsequent 
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regulations of the Attorney General provided some sort of 
hearing to organizations not on the list. But they did not 
cure the vice of the listings which had taken place without 
hearing, since these organizations remained on the list 
although they had been denied any sort of a hearing. Under 
the circumstances the appellant organization was entitled 
to be removed from the list prior to the institution of any 
new proceeding against it. 

Moreover, the regulations of the Attorney General which 
purportedly offered the appellant organization a hearing 
on the issue as to whether it should remain on the list 
violates due process and the Administrative Procedure 
Act in numerous respects. The regulations permit the 
hearing officer to conduct the proceeding without taking 
evidence, if that appears an appropriate course to him on 
the basis of the charges, reply and interrogatories. Sec. 
41.8(a). (J.A. 51) A hearing is treated as a matter of 
grace, not right. The Attorney General need not produce 
evidence, but may rest on his charges. Sec. 41.8(b). (J.A. 
51) Accordingly, the burden of proof is on the organization, 
and the mere accusations are evidence against it. Also the 
Attorney General may rely on confidential information de¬ 
rived from faceless informers whom the organization can¬ 
not confront or cross-examine. Sec. 41.8(i). (J.A. 52) 

All this amounts to a caricature of due process. Due 
process requires a fair hearing, Wong Yang Sung v. Mc¬ 
Grath, 339 U.S. 33, in which the determination is made on 
evidence of record. Parker v. Lester, supra; Ohio BeU 
Telephone Co. v. Public Utilities Comm., 301 U.S. 292; 
The Chicago Junction Case, 264 U.S. 258. Furthermore, 
the right of judicial review, sustained by the Anti-Fascist 
case, supra, is vitiated if the administrative decision can 
be based on undisclosed information. Cf. Kwock Jan Fat 
v. White, 253 U.S. 454. 

Finally, under the regulations, the Attorney General is 
the sole judge as to whether or not organizations should 
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be listed. But so far as the appellant organization is con¬ 
cerned, the Attorney General had already listed it, and 
had, in this litigation, defended that listing as being based 
upon satisfactory evidence in his possession. Moreover, in 
another proceeding before the Subversive Activities Con¬ 
trol Board, he had, as the petitioner in that proceeding 
sworn under oath that the appellant organization was of 
a character that required its designation on the Attorney 
General’s list. 

It is perfectly evident that a “hearing” under these 
circumstances could not conform with the requirements 
of due process of law. To conform with the Constitution, 
a “hearing... must be a real one, not a sham or pretense.” 
Palko v. Connecticut, 302 U.S. 319, 327; Moore v. Demp¬ 
sey, 261 TJ.S. 86; Mooney v. Holohcun, 294 U.S. 103. A hear¬ 
ing serves a legitimate purpose only if the decision is not 
already predetermined, and if what occurs at the hearing 
may affect its outcome. But in a case such as the present, 
where the Attorney General’s decision is known in advance, 
the “hearing” can serve no legitimate function. 

Moreover, even if the possibility remains open that the 
Attorney General, despite his statements under oath, might 
arrive at a conclusion different from that which he has 
already made, to require the appellant organization to go 
to a hearing before him would still constitute a denial of 
due process. As stated by the Supreme Court in Re Mur¬ 
chison , 349 U.S. 133 at 136: 

“A fair trial in a fair tribunal is a basic require¬ 
ment of due process. Fairness of course requires an 
absence of actual bias in the trial of cases. But our 
system of law has always endeavored to prevent even 
the probability of unfairness. To this end no man can 
be a judge in his own case and no man is permitted to 
try cases where he has an interest in the outcome. That 
interest cannot be defined with precision. Circum¬ 
stances and relationships must be considered. This 
Court has said however that ‘every procedure which 
would offer a possible temptation to the average man 
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as a judge . . . not to hold the balance wise, clear and 
true, between the State and the accused denies the 
latter due process of law.’ Turney v. Ohio, 273 U.S. 510, 
532. Such a stringent rule may sometimes bar judges 
who have no actual bias and who would do their very 
best to weigh the scales of justice equally between con¬ 
tending parties. But to perform its high function in 
the best way ‘justice must satisfy the appearance of 
justice ’ Offutt v. United States, 348 U.S. 11.” 

III. The Claimed Power to Designate Violates the Constitution 

We respectfully refer the Court to the opinions of Jus¬ 
tices Black and Douglas in the Anti-Fascist case, at 143-6, 
176-7, for cogent demonstrations that the Constitution pro¬ 
hibits the Attorney General’s claimed power to designate 
organizations. In view of these opinions, our own argu¬ 
ment on the point may be briefly stated. 

1. Violation of the First Amendment . Designation 
severely injures and may destroy voluntary associations 
and impairs the association’s ability to function. It is an 
effective governmental censorship of the right of assembly 
and expression guaranteed by the First Amendment. It 
can be constitutionally justified, therefore, only under the 
clear and present danger exception to the First Amend¬ 
ment—that is, by a showing that the action is necessary to 
prevent an imminent occurrence of an evil which the gov¬ 
ernment may prevent. Even if the designation be con¬ 
sidered (we think incorrectly) as merely an indirect and 
partial abridgement of First Amendment rights, it remains 
a “discouragement” of the exercise of those rights which, 
in order to be valid, must be justified by a strong showing 
that it is necessary to an important governmental function. 
American Communications Association v. Douds, 339 U. S. 
382. 

Neither of these two tests is met by the authority to 
designate, and thus to destroy, organizations. The only 
justification claimed for the designation power is that it 
is convenient in the process of weeding out security risks 




from governmental employment. Moreover, the designation 
is of minimum value for this purpose. For it is obvious 
that an individual’s organizational affiliation is not a ra¬ 
tional basis for determining his “loyalty” or reliability. 
What the individual does in an organization or what he 
considers its nature to be may be relevant, but the affilia- 
tion itself is not. Cf. Wieman v. XJpdegraff, 344 U.S. 183, 
holding it a violation of due process to exclude an individ¬ 
ual from governmental employment for organizational affi¬ 
liation without regard to his knowledge of the true nature 
of the organization. 

The unimportance to the security program of the At¬ 
torney General’s designations is recognized in the program 
itself. Thus the Attorney General has ruled (emphasis 
supplied) that “membership in, affiliation with, or any 
sympathetic association with any organization designated 
is simply one piece of evidence which may or may not he 
helpful in arriving at a conclusion as to the action which 
is to be taken in a particular case.” 5 C.F.R., App. A, p. 
200, 13 Fed. Reg. 1471-3, referred to in Joint Anti-Fascist 
Refugee Committee v. McGrath, supra, at 206, ftn. 23. This 
Court has held that discharge of an employee merely on 
a finding of membership in a proscribed organization is 
not valid under the security program. Kuicher v. Gray, 
91 App. D.C. 266, 199 F. 2d 783. And it is a well-known 
fact that government loyalty and security boards, in apply¬ 
ing the loyalty-security program, consider the employee’s 
affili ation with non-designated organizations as reflecting 
adversely on eligibility for governmental employment. 1 

l This is apparent from a recent study of cases under the loyalty-security 
program. Yarmolinsky, Case Studies in Personnel Security (Bureau of Na¬ 
tional Affairs, Aug., 1955). The Yarmolinsky Report shows that under the 
program charges have been predicated in part on affiliation with the foUowing 
non-designated organizations, among others: Institute of Pacific Relations 
(p. 32), American Labor Party (p. 86); Progressive Party (p. 110), Book 
Find Club (p. 197), Descendants of American Revolution (p. 197); American 
Association of Scientific Workers (p. 198), United Public Workers CIO 
(p. 198), California Committee for Political Unity (p. 198), California 
People’s Legislative Conference (p. 198), American Federation of Teachers 
(p. 198), Western Writers Congress (p. 198), Medical Bureau to Aid Spanish 
Democracy (p. 199). 
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The Attorney General’s list of “subversive” organiza¬ 
tions therefore has little or* no utility for its ostensible 
purpose. 2 Its real effect, and one may believe its real pur¬ 
pose, is to establish a governmental blacklist of organiza¬ 
tions. This is clearly invalid as a governmental coercion 
of orthodoxy. West Virginia BcL of Education v. Barnette, 
319 U.S. 624. As Allan Barth has said ( The Loyalty of 
Free Men (Cardinal ed.) 110): 

“The mandate which the executive order gives the 
Attorney General to designate voluntary associations 
as subversive is perhaps the most arbitrary and far- 
reaching power ever exercised by a single public offi¬ 
cial in the history of the United States.” 

As Justices Black and Douglas stated in the Anti-Fascist 
case (at 143, 177), the Attorney General’s list “smacks of 
a most evil type of censorship” and “plant(s) within our 
body politic the virus of the totalitarian ideology.” Sub¬ 
sequently, in Barsky v. Board of Regents , 347 U.S. 442, 459, 
Justices Black and Douglas described the list as “an at¬ 
tainder published by the Attorney General in violation of 
the Constitution.” 

2. Violation of Substantive Due Process . The standards 
for the Attorney General’s designation include such 
vague and meaningless terms as “totalitarian, fascist, com¬ 
munist or subversive.” These permit him to designate any 
organization of which he disapproves on the basis of his 
subjective prejudices. This aggravates the violation of the 
First Amendment and also violates substantive due process 
guaranteed by the Fifth Amendment. See Justice Douglas’ 
opinion in the Anti-fascist case at pp. 176-8. 


2lta utility has been further greatly diminished by the decision of the 
Supreme Court in Cole v. Young , supra, which limits the applicability of 
Executive Order 10450 to sensitive agencies or to employees occupying sensi¬ 
tive positions. 
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CONCLUSION 

This action has been pending since 1948. The Supreme 
Court has held that the complaint states a valid cause of 
action and “bristles with constitutional issues,” Joint Anti- 
Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 135. The 
District Court has held against the appellants three times 
now, first on the ground that appellants lacked standing 
to sue, secondly on the ground that the issue was moot, 
and lastly on the ground that appellants failed to exhaust 
administrative remedies. However, appellants have not as 
yet obtained an adjudication one way or another on the 
substantial constitutional issues posed by the litigation. As 
stated by the late Justice Jackson in his book The Supreme 
Court in the American System of Government, (published 
posthumously Harvard University Press, 1955) at p. 25: 

“Such delays often mean that the damage is done 
before the remedy for invasion of civil liberties is 
available. For example: In 1951 the Court cast serious 
doubt upon the legality of the Attorney General’s list 
of subversive organizations promulgated in 1947. But 
the list had long been widely circulated and accepted, 
and despite the Court’s views it has never ceased to be 
used in the press, in the executive department, by and 
before congressional committees, and even in courts 
to prejudice individuals in their liberty, position and 
good name.” 

The least the appellants are entitled to is an adjudica¬ 
tion one way or another of the constitutional issues which 
they raise. 

Respectfully submitted, 

David Rein 
Joseph Foeee 
Fokeb & Rein 
71114th Street, N. W. 
Washington, D. C. 
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QUESTIONS PRESENTED 


In the opinion of appellee the sole question presented is: 

Whether an organization which has twice rejected—the 
second time despite the mandate of this Court—the admin¬ 
istrative remedy established by the Attorney General for 
challenging its designation as an organization within the 
purview of Executive Order 10450 is precluded from further 
judicial review of its designation by reason of its willful 
refusal to exhaust its administrative remedy. 
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COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
granting summary judgment for appellee, defendant below, 
(J.A. 57) after proceedings following remand of the case 
from this Court. (J.A. 60). 

Appellant filed a complaint for declaratory judgment and 
injunctive relief on June 29, 1948, against the Attorney 
General of the United States, challenging the legality of 
its designation as an organization within the purview of 
Executive Order 9835 (12 F.R. 1935) (J.A. 1-17). This 
order required the Attorney General to furnish the Civil 
Service Commission Loyalty Review Board, for use in con¬ 
nection with the federal employees loyalty program, the 
names of organizations which he designated, after appro¬ 
priate investigation, as totalitarian, fascist, communist or 
subversive. Acting on the basis of information in his pos¬ 
session, the Attorney General designated appellant, on 
November 24, 1947, as an organization within the purview 
of Executive Order 9835. (J.A. 11, 29) After listed organ¬ 
izations were separated into the categories contained in the 
Executive Order, appellant was designated as a Communist 
organization. (13 F.£. 9368). 

On April 27, 1953, the President issued Executive Order 
10450, Security Requirements for Government Employment 
(J.A. 30), in which he revoked Executive Order 9835 but 
directed the Department of Justice to continue to furnish 
the information described in paragraph 3 of Part III of 
Executive Order 9835 directly to the heads of each gov¬ 
ernment department and agency. Accordingly, appellant 
was redesignated in a list of such organizations distributed 
to government agencies on April 29,1953 (J.A. 39). 

Administrative Background 

On the same day that appellant was redesignated, there 
was published in the Federal Register (18 F.R. 2619) Rules 
of Procedure which would thenceforth govern notice, hear¬ 
ing and designation of organizations by the Attorney Gen¬ 
eral in connection with the Federal Employee Security 
Program (J.A. 48). The first section of these rules pro- 


(1) 
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vided that each organization which had been designated 
under Executive Order 9835 could file a written notice that 
it contests its designation, within ten days of the effective 
date of Executive Order 10450. 1 Failure to file within the 
ten day period was deemed to be an acquiescence in its 
designation. Section 41.1. 

If an organization contested its designation, it had the 
benefit of the same procedures available to organizations 
contesting proposed designations. These procedures re¬ 
quire that the Attorney General must, within sixty days 
following receipt of a notice of contest, forward to the 
organization by registered mail a statement of grounds 
upon which the designation is proposed to be made and 
written interrogatories within respect thereto (Sec. 41.2); 
within sixty days following receipt of this statement and 
the interrogatories, the organization may file a verified 
reply and submit supporting affidavits (Sec. 41.3); failure 
to answer any interrogatory or any part thereof is deemed 
an admission of the facts to which such interrogators or 
part tlnyeof refers (Sec. 41.3); and failure of the organ¬ 
ization to file a reply within the sixty day period constitutes 
an acquiescence in the proposed designation (Sec. 41.3). 

The reply may be accompanied by a written request for 
a hearing (Sec. 41.4); the hearing is conducted by an officer 
or board appointed by the Attorney General and in an 
informal, orderly, and impartial manner (Secs. 41.7, 41.8 
(c)) ^organizations are entitled to be represented by counsel 
and to inspect or be furnished with, on payment of costs, 
a transcript of the proceedings (Secs. 41.8 (d), 41.9); the 
Attorney General, at his election, may rely upon the state¬ 
ment of grounds or introduce supporting, supplemental or 
rebuttal evidence (Sec. 41.8 (b)); testimony is given under 
oath or affirmation (Sec. 41.8 (e)), but, in the discretion of 
the hearing officer, the affidavit of any witness may be re¬ 
ceived in lieu of his oral testimony (Sec. 41.8 (f)); the 


1 Executive Order 10450 became effective May 27, 1953, thirty 
days after its issue and twenty-eight days after its publication in 
the Federal Register. The last day for contesting designations 
under Executive Order 9835 was, therefore, June 1950. 
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ordinary rules of evidence need not be adhered to but 
reasonable bounds are to be maintained as to relevancy, 
competency, and materiality (Sec. 41.8 (f)); the hearing 
officer is authorized to receive as evidence on behalf of 
the Attorney General information or documentary mate¬ 
rial without requiring disclosure of classified security in¬ 
formation or the identity of confidential informants (Sec. 
41.8 (i)); and witnesses are subject to cross-examination, 
but no witness on behalf of the Government is required to 
disclose classified security information or the identity of 
confidential informants (Sec. 41.8 (j)). 

Within a reasonable time after the hearing, the Attorney 
General is to make a determination on the record, which 
shall include the statement of the grounds, interrogatories, 
replies to interrogatories, affidavits, testimony, and other 
documents introduced at the hearing, and shall notify the 
organization of the determination by registered mail (Sec. 

41.10) ; in making his determination, the Attorney General 
is to take into consideration any handicap imposed upon the 
organization by the nondisclosure to it of classified security 
information or the identity of confidential informants (Sec. 

41.10) . 

Although Section 41.1 of the Rules of Procedure expressly 
stated that its failure to contest its designation within a 
fixed period would be deemed an acquiescence in its desig¬ 
nation, appellant did not file a notice to contest pursuant 
to the rules of procedure (J.A. 56-7). Instead, on May 8, 
1953, well within the time for filing, its counsel wrote a 
letter to the Attorney General protesting against the admin¬ 
istrative remedy extended to it on the ground that the 
hearing offered did not meet the requirements of due proc¬ 
ess. The letter referred to the litigation by which appellant 
was challenging its designation in the courts as its indica¬ 
tion that it contested its designation; and concluded that 
the hearing offered was merely a sham to obfuscate the is¬ 
sues in this litigation. (J.A. 54). 

Appellant was offered a second opportunity to avail itself 
of the proffered administrative remedy on August 5, 1954 
when this Court reversed a judgment of the District Court 



dismissing appellant’s suit against the Attorney General as 
moot, and remanded the case to the District Court for 
further proceedings. National Council of Soviet-American 
Friendship v. Brownell, 94 App. D.C. 341, 215 F. 2d 870. 
In its opinion the Court said: 

. * . In view of the protracted litigation and the nature 
of the issues, the Supreme Court’s action upon the sub¬ 
stantial questions presented to it, and because of the 
possibility that it might be urged that appellants’ time 
to seek administrative review under the rules has ex¬ 
pired, the appellants will be given ten days from the 
date of the District Court’s order upon remand within 
which to avail themselves of the opportunity for admin¬ 
istrative review provided in the rules. If they fail to 
exhaust the administrative remedy open to them, our 
reversal will be without prejudice to the Government’s 
renewal before the District Court of its motion to 
dismiss the actions upon the additional grounds pre¬ 
viously urged but not considered in the April 6, 1954 
order. 

The District Court entered its order on remand on March 
7, 1955 (J.A. 60). However, appellant again failed to avail 
itself of its opportunity for review despite the language of 
this Court’s opinion. (J.A. 56-57) 

Proceedings Belcnc and Prior History of the Litigation 

This action has had a long historv. It was initiated bv a 
complaint filed June 29, 1948 in which appellant sought in¬ 
junctive relief to restrain its designation as a “communist” 
organization; to have its name removed from the list by 
public announcement; and to prevent further action based 
on the inclusion of its name on the list. Appellant prayed 
for a declaratory judgment ruling the actions of appellee 
illegal and further declaring that Part III, Section 3, and 
Part V, Section 2 of Executive Order 9835 are unconstitu¬ 
tional (J.A. 1-17). 

Appellee’s motion to dismiss for want of a justiciable 
controversy between the parties and for failure to state a 
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claim upon which relief could be granted were originally 
sustained by the District Court, but it was ultimately de¬ 
nied by an order entered upon the mandate of the Supreme 
Court in Joint Anti-Fascist Refugee Committee v. McGrath, 
341 IT. S. 123, 142, reversing, 85 U. S. App. D. C. 255, 177 
F.2d 79, and, 86 App. D.C. 287, 182 F.2d 368. 2 Five mem¬ 
bers of the Supreme Court concurred in the judgment, but 
no Opinion of the Court was announced. Three justices 
dissented, and one took no part. 

All of the majority of the Court were of the view that on 
the pleadings before the Court, the complaints stated a cause 
of action. Only four of the majority justices, however, 
reached the constitutional questions presented. Justices 
Black, Frankfurter, Douglas and Jackson expressed the 
view that the designation by the Attorney General of peti¬ 
tioners as “communist” organizations would be unconstitu¬ 
tional in the absence of adequate notice and hearing (341 
U. S. at 143, 172-174, 177-178, 186). Suggesting that the 
Executive Order itself is not invalid on this score, Mr. 
Justice Frankfurter further stated that nothing in the Ex¬ 
ecutive Order requires the Attorney General to deny organ¬ 
izations an opportunity to present their case (341 IT. S. 
at 172). 

The fifth majority justice found it unnecessary to reach 
the constitutional issues on the state of the pleadings then 
before the Court. In an opinion in which Mr. Justice Doug¬ 
las joined, Mr. Justice Burton stated that the issue was 
whether in the face of the facts alleged in the complaints 
and therefore admitted by the motions to dismiss, the At- 

2 This action was originally consolidated with Joint Anti-Fascist 
Refugee Committee v. Clark, D.C. D.C., Civil No. 561-48 and In¬ 
ternational Workers Order v. Clark, D.C. D.C., Civil No. 2348-48. 
These suits have been dismissed since the remand of the cases by 
the Supreme Court. The International Workers Order was placed 
under control of the Superintendent of Insurance of the State of 
New York by an order of the Supreme Court of that State on Octo¬ 
ber 7, 1953, and he caused its suit to be discontinued and dismissed 
with prejudice on February 3,1954. The Joint Anti-Fascist Refugee 
Committee went out of existence on February -14, 1955; its action 
was dismissed as abated on September 3, 1955. 
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tornev General was authorized by the Executive Order to 
designate appellants as “communist’’ organizations (341 
U. S. at 124-125). Reading the executive Order as con¬ 
taining no express or implied attempt to confer power on 
anyone to act arbitrarily or capriciously, Mr. Justice Bur¬ 
ton declared that the action taken by the Attorney General 
was unauthorized by the Executive Order in light of the 
allegations in the complaints that there was no factual 
basis for the designations (341 U. S. at 136-138). In con¬ 
clusion, he stated that (id., at 141-142): 

"We have assumed that the designations made by the 
Attorney General are arbitrary because we are com¬ 
pelled to make that assumption by his motions to dis¬ 
miss the complaints. Whether the complaining organ¬ 
izations are in fact communistic or whether the Attor¬ 
ney General possesses information from which he could 

reasonablv find them to be so must await determination 
•> 

by the District Court upon remand. 

Appellants did not file a petition for rehearing or for 
clarification of the mandate. 

On August 23, 1951, following remand of the case to the 
District Court, the Attorney General filed an answer. (J.A. 
17). 3 

This answer admits that appellants did not receive any 
notice or hearing with respect to their designation by the 
Attorney General as “communist” organizations. With re¬ 
spect to appellants’ allegations as to the nature of their ac¬ 
tivities, the answer alleges that appellee is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of such allegations and avers, upon information and 
belief, that such allegations 1 ‘do not constitute a statement 
complete in every material respect as to the nature, policy, 
and activities” of the appellants. 

Thereafter, appellant filed a motion for a preliminary in- 


3 A chronology of relevant docket entries from the date of the 
Supreme Court’s order restoring the cause to the docket is included 
in the Joint Appendix (JA. 27). 
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junction and a motion for judgment on the pleadings or, 
in the alternative, for summary judgment; and appellee 
cross-moved for summary judgment. On April 23, 1952, 
the District Court ruled that all these motions should be 
denied. Joint Anti-Fascist Refugee Committee v. McGrath, 
104 F. Supp. 567 (D.C. D.C.). Appellant petitioned the 
Supreme Court for a writ of certiorari to review this deci¬ 
sion, but on April 3, 1953, its petition was denied. Joint 
Anti-Fascist Refugee Committee v. McGranery, 345 U. S. 
911. 

Appellant then appealed from the denial of the prelimi¬ 
nary injunction to this Court. While this appeal was pend¬ 
ing, as shown above, Executive Order 9835 was revoked by 
Executive Order 10450. The Attorney General, therefore, 
moved to dismiss the case as moot and on April 6, 1954, 
the District Court granted this motion. Appellant appealed 
from this order and its appeal was consolidated with the 
appeal from the denial of a preliminary injunction. 

On August 5, 1954, this Court reversed the dismissal of 
the case as moot, affirmed the denial of a preliminary in¬ 
junction and granted appellant ten days from date of the 
District Court’s order upon remand within which to avail 
itself of its administrative remedy. Joint Anti-Fascist Ref¬ 
ugee Committee v. McGrath, 94 App. D.C., 341, 215 F. 2d 
870. On March 7, 1955, the District Court issued its order 
on mandate making the order of this Court the order of 
the District Court. (J.A. 60) 

Thereafter, on July 21, 1955, the Attorney General filed 
a motion to dismiss or, in the alternative, for summary 
judgment. This motion was supported by exhibits tracing 
the background of the litigation and by an affidavit of As¬ 
sistant Attorney General William F. Tompkins which 
showed that the appellant had not availed itself of its op¬ 
portunity for administrative review pursuant to the deci¬ 
sion of this Court in its earlier appeal. (J.A. 56) 

On November 15, 1955, the District Court (Youngdahl, 
J.) granted the Attorney General’s motion for summary 
judgment by a memorandum opinion and order (J.A. 57). 
The Court ruled that since appellant had not pursued the 
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administrative remedy offered it under the Attorney Gen¬ 
eral’s rules, its action must be held to constitute an ac¬ 
quiescence in its designation. Appellant’s refusal to take 
advantage of the available administrative remedies within 
the period allowed by this Court in its opinion of August 5, 
1954 had precluded the organization from obtaining judicial 
review of the controversy. 

EXECUTIVE ORDERS AND REGULATIONS INVOLVED 

Executive Order 10450 (18 F.R. 2989) and the Attorney 
General’s Rules of Procedure issued pursuant thereto (28 
C.F.R. Part 41) appear in the Joint Appendix at pp. 30-53. 
Pertinent portions of Executive Order 9835 (12 F.R. 9835) 
appear as an appendix to this brief at p. ft- 

SUMMARY OF ARGUMENT 

Appellant is foreclosed from judicial review of its desig¬ 
nation because it has twice rejected an opportunity to chal¬ 
lenge that designation at an administrative hearing. It 
first rejected its administrative remedy after a hearing 
was offered it under the Attorney General’s Rules of Pro¬ 
cedure published in April 1953. Its second refusal came 
after this Court had expressly stated, when it reversed a 
decision of the District Court dismissing the case, that ap¬ 
pellants were to be allowed ten days from the date of the 
District Court’s order upon remand to avail themselves 
of the opportunity for administrative review provided in 
the Rules. Joint Anti-Fascist Refugee Committee v. 
Brownell , 94 App. D.C. 341, 343, 215 F.2d 870, 872. 

Appellant contends that the Attorney General has no 
power to designate organizations in connection with the 
Federal Employees Security Program; that the Attorney 
General’s Rules of Procedure do not afford due process pro¬ 
tections ; and that its designation is unfounded and contrary 
to fact. Its first contention was definitively rejected in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341U. S. 
123; and National Lawyers Guild v. Brownell, 96 App. D.C. 
252, 225 F.2d 552. It is precluded from raising its remain¬ 
ing contentions by its own willful disregard of the mandate 
of this Court and by the long-settled rule of judicial ad- 
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ministration which requires exhaustion of administrative 
remedies. Aircraft and Diesel v. Hirsch, 331 U. S. 752, 772. 
Appellant cannot ignore these considerations and still be 
permitted to raise grave. legal and constitutional questions 
upon the same kind of record which calls for an application 
of the exhaustion rule. To hold otherwise would render 
the rule nugatory. This principle has been applied many 
times in suits complaining of final administrative action. 
See, e.g., Yakus v. United States, 321 U. S. 414, 434; Olinger 
v. Partridge, 196 F.2d 986 (C.A. 9). 

The rule to be applied in this case is simply a corrollary 
to the rule in National Lawyers Guild v. Brownell, 96 App. 
D.C. 252, 225 F. 2d 552 that administrative remedies must 
be exhausted. The fact that the rejected hearing was pre¬ 
scribed after appellant’s designation did not, in the circum¬ 
stances of this case, excuse its failure to exhaust. Fahey 
v. Mallonee, 332 U. S. 245. Since the Attorney General’s 
Rules of Procedure permit a hearing in complete accord 
with the requirements of due process, National Lawyers 
Guild v. Brownell, supra, appellant’s refusal to submit to 
that proceeding leaves it without standing to challenge a 
procedure which has never been applied to it. 

The judgment of the District Court should therefore be 
affirmed. 

I. Appellant Is Foreclosed From Judicial Review of Its Designa¬ 
tion Because It Has Wilfully Refused to Exhaust Its Ad¬ 
ministrative Remedies. 

On two separate occasions in the long history of this 
litigation appellant has rejected an opportunity to challenge 
its designation at an administrative hearing. The first such 
occasion, as we have seen, was during the forty-day period 
following the issue of Executive Order 10450, when appel¬ 
lant, like all organizations similarly situated, v-as offered 
an opportunity to contest its designation at a hearing under 
the Attorney General’s Rules. Rule 41.1. At that time, 
it informed the Attorney General that it considered his 
Rules to be invalid, and refused to take part in the pro¬ 
cedures governed by them. 
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The second occasion was after this Court reversed a judg¬ 
ment below that the case was moot. In its opinion, the 
Court said that appellants were to be allowed “ten days 
from the date of the District Court’s order upon remand to 
avail themselves of the opportunity for administrative re¬ 
view provided in the rules.” Joint Anti-Fascist Refugee 
Committee v. Brownell , 94 App. D.C. 341, 343, 215 F.2d 
870, 872. Athough appellant had nearly six months fol¬ 
lowing this mandate in which to apply for administrative 
relief, it did not do so. 

Now appellant comes to this Court once more, demanding 
equitable relief against its designation in the face of its 
own deliberate and wilful refusal to exhaust the administra¬ 
tive remedy which it was twice offered. We submit that 
this disregard of this Court’s mandate contravenes funda¬ 
mental principles of equity, and its failures to exhaust its 
administrative remedies in violation of this Court’s man¬ 
date have foreclosed appellant from further judicial relief. 
We turn now to a more detailed discussion of the reasons 
precluding it from further judicial relief. 

Appellant’s objection to its designation appears to he 
based upon three principal grounds: first, that the Constitu¬ 
tion denies the Attorney General power to designate organ¬ 
izations in connection with the Federal Employees Security 
Program; second, that the rules of procedure governing 
designation proceedings are an unconstitutional denial of 
due process; and third, that appellant’s designation was un¬ 
founded and contrary to fact. 

At the outset we submit that the question whether the 
Attorney General has the substantive power to designate 
appellant is not open here because it was answered when 
the Supreme Court considered whether appellant’s com¬ 
plaint stated a cause of action. Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123. In National Laivyers 
Guild v. Brownell, 96 App. D.C. 252, 225 F. 2d 552, this 
Court said: 

When the Joint Anti-Fascist case was before this court 
we had held flatly that the Executive Order was valid 
and that it authorized the listing. If the Supreme Court 
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had been of opinion that the Attorney General has 
no power whatever to designate organizations under 
the Executive Order, it seems to us the issue of a fac¬ 
tual basis for a listing would have been immaterial 
and that the Court would necessarily have said so. In¬ 
stead, it remanded for such a factual determination. 

This ruling definitively settled the issues raised by appel¬ 
lant’s first contention. 

Appellant is precluded from raising its remaining con¬ 
tentions, because, with full knowledge of the consequences 
under the Rules, it has ignored the administrative proce¬ 
dures which this Court expressly directed it to exhaust. 

It is a long settled rule of judicial administration that 
no one is entitled to judicial relief for a supposed or 
threatened injury until the prescribed administrative rem¬ 
edy has been exhausted.” Myers v. Bethlehem Shipbuild¬ 
ing Corp 303 U. S. 41, 50-51; Aircraft and Diesel v. Hirsch, 
331 U. S. 752; Allen v. Grand Central Aircraft , 347 U. S. 
535. The principle is founded upon the important con¬ 
sideration that the exhaustion of an administrative remedy 
may yield a result which will obviate the need for any ju¬ 
dicial determination or render precise the exact scope of 
decision necessary. Aircraft and Diesel v. Hirsch, 331 U. S. 
752, 772; Rescue Army v. Municipal Court of Los Angeles , 
331 U. S. 549, 568. 

Appellant now insists, in effect, that it may ignore these 
considerations; r t y that it was not required to obey this 
Court’s direction to exhaust the administrative process; and 
that its own default entitles it to be heard. The legal basis 
for its extraordinary contention, we confess, escapes us. 
Certainly, “the theory of exhaustion of administrative rem¬ 
edies by default is without support in precedent or in rea¬ 
son.” Olinger v. Partridge , 196 F.2d 986, 987 (C.A. 9). 

The application of the considerations underlying the ex¬ 
haustion rule to the facts here was made abundantly clear 
by this Court in National Lawyers Guild v. Brownell , 96 
App. D.C. 252, 225 F. 2d 552. There, this Court held that 
an organization challenging the validity of the designation 
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program would have to pursue the available administra¬ 
tive remedies to their completion before seeking judicial 
relief. In that case, the Attorney General’s Rules of Pro¬ 
cedure and a Statement of Grounds and Interrogatories 
by which a proposed designation had been initiated were 
challenged on substantially similar grounds. Disposing o£ 
the questions sought to be raised, this Court noted that 
if an organization failed to contest the proposed designa¬ 
tion, it ripens into a determination. It further noted that 
unfair, burdensome or irrelevant interrogatories could be 
challenged by express objection. It fully considered the 
Guild’s arguments that the designation program was both 
substantively and procedurally invalid, as well as its argu¬ 
ments that it could not receive a fair hearing because the 
Attorney General had prejudged its case. 

To the charge of prejudgment this Court said: . . de¬ 

cision upon alleged prejudgment must await the presenta¬ 
tion of proof of effect.” 96 App. D.C. 252, 255, 225 F. 2d 
552, 555. And to the Guild’s arguments that it did not need 
to exhaust the administrative process, this Court answered, 
after a careful exegesis of the opinions of the Justices in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U. S. 123, that the prescribed administrative remedy must 
be pursued to the end. 

Appellant relies upon the fact that it has been finally 
designated to distinguish this appeal from the ruling in 
National Lawyers Guild v. Brownell, supra. But its designa¬ 
tion was not final at the time this Court instructed it to 
complete the administrative process. It will be recalled that 
this Court also ruled that appellant was not entitled to in¬ 
junctive relief while it exhausted the administrative proc¬ 
ess because the equities of the situation favored the public 
interest over appellant’s convenience. In effect, therefore, 
the Court recognized that appellant’s current designation 
w r as subject to a condition subsequent which might defeat 
its designation without need of further proceedings: i.e., 
the proffered administrative hearing. It was only after 
appellant frustrated the operation of this condition by its 
refusal to take part in the administrative process that its 
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designation became final. The fact that the rejected hear¬ 
ing was prescribed after appellant’s designation did not, in 
these circumstances, excuse its failure to exhaust its admin¬ 
istrative remedy. Fahey v. Mallonee, 332 U. S. 245; Home 
Loan Bank Board v. Mallonee, 196 F. 2d 336 (C.A. 9). 

We submit that appellant is in the same position which 
the Guild occupied after it was instructed to complete the 
administrative process by this Court. Indeed, this Court’s 
opinion sending this case back to the District Court clearly 
warned appellant of the consequences which could follow 
if it did not comply with the administrative procedures 
for contesting its designation. Yet, appellant has taken 
the view that, in some manner, it is an exception to the 
rule which binds every other litigant. Its position seems 
to be that this Court’s warning was a bare formula which 
it could obey or ignore at its discretion. But the consid¬ 
erations underlying the exhaustion rule, and this Court’s 
instruction that appellant must exhaust, are not to be 
brushed aside at the organization’s convenience. It was 
not appellant’s convenience but the necessities of judicial 
administration that required appellant to exhaust its ad¬ 
ministrative remedy. A litigant cannot ignore these neces¬ 
sities and still be permitted to raise grave legal and con¬ 
stitutional issues upon a record barren of any evidence that 
the administrative procedures complained of have been 
applied. 

In sum, the foregoing principles have been sustained 
many times in suits complaining of final administrative 
action affecting valuable legal interests. Thus, the Su¬ 
preme Court has said that it is a sufficient answer to con¬ 
tentions that ceiling price violations are unconstitutional 
that those complaining have failed to seek the administra¬ 
tive remedy open to them; Takus v. United States, 321 
U.S. 414, 434; one who has failed to use selective service 
procedures to challenge his draft classification cannot urge 
error in his classification in a criminal prosecution for draft 
violation. Falho v. United, States, 320 U.S. 549; United 
States v. Palmer, 223 F. 2d 893 (C.A. 3); cf. Olinger v. 
Partridge, 196 F. 2d 986 (C.A. 9); questions which could 
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have been raised in a renegotiation proceeding before the 
Tax Court cannot be subsequently raised on review by the 
Supreme Court; Lichter v. United States, 334 U.S. 742, 792. 
See also First National Bank v. Weld County, 264 U.S. 450, 
454-6; Earnshaw v. United States, 146 U.S. 60; Young v. 
Eigley, 95 App. D.C. 122, 220 F. 2d 487; Haas v. Overholser, 
96 App. D.C. 22, 223 F. 2d 314; Curtis v. Schaeffer, 137 F. 
Supp. 683. 

Appellant urges that Cole v. Young, 96 App. D.C. 379, 
381,226 F. 2d 336, 339, is contrary to this clearly established 
principle. In that case the critical question was whether 
Cole’s dismissal under Executive Order 10450 was au¬ 
thorized by statute. In holding that his refusal to pursue 
the administrative remedies available to him still left this 
question open, this Court did not depart from the long- 
established rule that one who fails to exhaust his admin¬ 
istrative remedies is precluded from seeking review of the 
validity of the procedures he has rejected or the factual 
merits of the action taken against him. Obviously, one 
who has defaulted has no standing to challenge the con¬ 
stitutionality of rules governing a hearing procedure when 
those rules have never been applied to him because he has 
refused to take part in a hearing. Nor can he challenge 
the factual merits of a determination after he has rejected 
his right to contest that issue in the administrative pro¬ 
ceedings. 

Appellant’s reliance on Parker v. Lester, 227 F. 2d 708 
(C.A. 9) is equally misplaced. That case held that mer¬ 
chant seamen challenging the Port Security Program did 
not need to exhaust an administrative procedure that was 
found on its face to be procedurally deficient. In National 
Lawyers Guild v. Brownell, supra, however, it was held 
that the administrative remedies challenged here must be 
exhausted. The rule to be applied in this case, in which 
final action has been taken by default, is simply a corollary 
to the rule in National Lawyers Guild that administrative 
remedies must be exhausted. If the Court will not hear a 
litigant before his administrative remedies have been ex¬ 
hausted, then he is precluded from judicial relief if he has 
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caused final action to be taken against him by default, 
Necessarily, the test for the two situations is the same. 
Were it otherwise, a litigant remanded to his administra¬ 
tive remedy could simply refuse to take a further part in 
the proceedings and thereby reduce the exhaustion require¬ 
ment to a nullity. 

Appellant’s contention that its designation is invalid be¬ 
cause it was made without a hearing is, in view of its own 
conduct, without the slightest merit. Indeed, its contention 
is in direct conflict with the opinions of the Justices in 
Joint Anti-Fascist v. McGrath, 341 U.S. 123, who held that 
appellant’s designation was invalid for want of procedural 
due process. This Court has pointed out that it follows 
from this view that “had such process been proffered in 
an administrative procedure, the rule that administrative 
remedies must be exhausted would have applied.” Na¬ 
tional Lawyers Guild v. Brownell, 96 App. D.C. 252, 256, 
225 F. 2d 552, 556. A fortiori, appellant’s rejection of the 
hearing forecloses its due process objection. Since the At¬ 
torney General’s Rules of Procedure permit a procedure 
in complete accord with the requirements of due process, 
National Lawyers Guild v. Brownell, supra; Bailey v. Rich¬ 
ardson, 86 App. D.C. 248, 182 F. 2d 46; United States v. 
Nugent, 346 U.S. 641, appellant’s refusal to submit to that 
proceeding was an abandonment of its constitutional ob¬ 
jection. Appellant cannot complain that it has been denied 
a due process hearing after it has deliberately rejected it. 

Similarly, appellant’s contention that the Attorney Gen¬ 
eral has “prejudged” its case is foreclosed. The effect of 
such prejudgment could be demonstrated only in the admin¬ 
istrative hearing which the organization rejected. Need¬ 
less to say, its insinuation that the Attorney General would 
not fairly review its case- is undeserving of serious con¬ 
sideration . Cf. Takus v. United States, 321 U.S. 414, 434. 

In summary, appellant’s deliberate and willful refusal 
to exhaust the administrative procedures which were twice 
offered it; and its disregard of the mandate of this Court 
instructing it to exhaust its remedies preclude it from fur¬ 
ther judicial review of its designation. Its own behavior 


16 


has estopped it from complaining further in equity. The 

considerations underlying the exhaustion rule are clearly 

applicable to this case. Appellant cannot now ask this 

Court to set aside a determination it invited by its refusal 

to contest administratively. To hold otherwise Avould be 

* 

to ignore long established principles of judicial administra¬ 
tion. 

CONCLUSION 

For the foregoing reasons the judgment of the District 
Court should be affirmed. 

Respectfully submitted, 

George Cochran Doub, 
Assistant Attorney General, 
Oliver Gasch, 

United States Attorney, 
Paul A. Sweeney, 

Edward H. Hickey, 

Howard E. Shapiro, 
Attorneys, Department of Justice. 



APPENDIX 


Paragraph 3 of Part 111 of Executive Order 9835, 

12 F. R. 1935 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subver¬ 
sive, or as having adopted a policy of advocating or ap¬ 
proving the commission of acts of force or violence to 
deny others their rights under the Constitution of the United 
States, or as seeking to alter the form of government of the 
United States by unconstitutional means. 





